
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



Ai 



t m^ifvi 



THE 



R 



O I> 



MUNGO CAMPBELL, 



For th« Murder of 



ALEXANDER Earl of EGLINTOUN. 



^ 



THE 

T R I A L 

- .,„° f ■ - ' 
M U N G O C^ M P B E L L, 

' BEFORE THE 

.High Court of Justiciary in Scotland, 

For tiie MURDER of 

ALEXANDER Earl of EGLINTOUN. 

From an authentick Copt, cxtraAed from tbe 
Records of ^c Court. 

L O N O O N« 

Printed for D. Wilson and G.NicoL, in tieTStrand; and 
RoBmsoN and Roberts, in Patcr-nofter-Row. 

MDCCLZX, ' 



^-~ > 



• ) 



/ ^.. 



* > / . 



O ..T 



THE 

T R I A L 

OF 

MUN.GO CAMPBELL, 

' ■ Fo^ tie MURDER of 

ALEXANDER Earl of EGLINTOUN. 



Curia Jufiiciaria S. Z). N. Regis tenta in noba 

SeJionisDomo de'Edinburghdecimoo'Bavo diemen^ 

JisDecembrii millejimo feptingentejimo fexaggfimo 

nonOf per Honorabiles viros Hhomam Miller de 

Barjkimming dominum jujiiciarum clericuniy A^ 

' lexandrumBofudell de Auchinleckyjacobim Fer-- 

gufon de P iff our ^ Georgium Brown de Coaljion^ 

& Robertum Bruce de Kennet dominos commif* 

' Jionarios jujiiciariee diSi. S. D.N. Regis. 

Curia legitime affirmata. 

INTRAN. MuNGO Campbell, excife-officcr a? 
Saltcoats in the county of Air, and pre- 
fcnt prifoner in the Tolbooth of Edin- ^ 
burgh, Pannel, 

Incjiftcd and accufed at the inftance of Archibald 
carl of Eglintoun, brqther-german to the de- 
ceafed Alexander earl of Eglintoun, with con- 
courfe, and alfo at the inftance of James Mont- . 
gomery, Efq. his Majefty's Advocate for his 
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Majcfty's intereft, for the crime of murder, in 
manner mentioned in the criminal indiftment 
raifed againft him thereanent^ bearing, 

THAT where, by the law pf God, and the laws of this 
at)d every other well governed realm, MUkDER, or the 
felonioufly bereaving any of his Majcfty's fubjeds of their 
lives, is a mofl atrocious crime, and feverely puniihable^ 
YET TRUE IT IS, and of verity, that you, the faid 
iMungo Campbell, have prefumed to commit, and are 
guilty, a£tor, or art and part of the faid crime; IN SO FAR 
AS the deceafed Alexander earl of Eglintou^ having, upoa 
the twenty- fourth day of Odlober, in this prefent year one 
thoufand feven hundred and iixty-nine, or upon one or other 
of the days of that month, or of the month of September 
preceding/or November following, gone out from his houfe 
of Eglintoun, in the county of Air, in his coach, to look 
at feme of his grounds, and being told by one of his fervantSy 
when upon the road from Saltcoats to Southennan, within 
the pariih of Ardrofian, and faid county of Air, that he 
obferved two perfons, one of them with a gun, at a fmall 
diftance, upon his lordfhip's ground of ArdrolTan, the faid 
deceafed earl (who, by an advertlfement in the news-papers, 
had forbid all unqualified perfons to kill game within bis 
^ate) came out of his coach, unarmed^ and mounted a 
horfe which was led by his fervant, and, leaving in his coach 
an unloaded gun, he rode towards the two perfons, who, in 
the mean time, went ofF the earl's grounds of ArdroHan 
into the adjacent fands, and he having come near to the two 
perfons on the faid fands, and difcovering the onCwith the 
gun to be you, the faid Mungo Campbell^ he accofied you, 
by faying, Mr. Campbell, I did not expert to have found you 
fo foon upon m.y grounds, after the promife you made me 
when I Jaft catchedyou, when you had fhot a hare ; and 
the earl having thereupon defired you to deliver your gun to 
him, you refufed fo to do; and, upon the carl's approaching 
towards you, you cocked your gun, and prefented or pointed 
it at him: and upon the earPs then faying. Sir, will you 
(hoot me? you anfwered, that you would, if his lordmip 
did not keep off; to which the earl replied, that if he had 
his gun he could fhoot pretty well too, or ufcd words to that 
importj and defired his fervant to bring^his gun from his 
coach, which was then at fome diftance; and the earl having 
difmoiinted, and walked towards you, leading his horfe in 
his band f without arms or ofFenfive weapons of any kind) 
you retirea, or ftcpt backwards, as he apprpached, and con- 
tinued 
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rinued to point your gun at him, dedring h!$ lordfliip again 
to keep off, or, by God, you would (hoot him : and a fer- 
vant, near to the earl, having begged of you, for God's fake, 
. to deliver your gun, you again refufed, faying, you had a 
. right to carry a gun ; to which lord Eglintoun anfwered, that 
you might have a right to carry a gun, but not upon his 
eftate without his liberty ; but you ftill perfifted in refufing to 
deliver your gun ; and by ftriking your foot againft a fmall 
fione, having fallen upon your back when retiring and keeping 
your gun pointed at lord Eglintoun, as above defcribed, the 
muzzle of the gun came thereby to be altered in the dire£iion 
from lord Egliotoun, and to be pointed near ftraight upwards; 
and lord Eglintoun, who was only diflant from you two or 
three yards, having flopped or flood ftill upon your falling, 
you, as foon as you could, recovered yourfelf, ajid, reiling 
upon your arm or elbow, aimed or pointed your gun to the 
laid Alexander eai-1 of Eglintoun, and wickedly and felonioufly 
jfited it at him, then ftanding unarmed, fmiling at your 
accidental fall, and by the (hot he was wounded in the belly 
in a dreadful manner, the whole lead-fhot in the gun having 
been thrown into his bow^h, of which wound the faid 
Alexander earl of Eglintoun died that night about twelve 
o'clock. And you the faid Mungo Campbell, after perpe*^ 
trating fo cruel, wicked, and barbarous a crime, did immedi- 
ately run tp one of lord Egli^itoun's fervants who had brought 
his gun from his coach?, and who was ftanding at fomo 
diftance, and endeavoured to wreft the gun from' him, but 
was prevented by the affiftancc of another fervant ; and when 
the two fervants were engaged with you defending the gun, , 
and endeavouring to fecure you, the earl, who was then 
fitting on the ground, called to the fervants to" fecure the 
*' man, for he had (hot him, but not to ufe him ill,'* or 
ufed words to th^t purpofe and efFe£l ; and upon your being 
brought near to lord Eglintoun, he faid to yourfelf, ** Camp- 
*• bell, I would not have (hot you." And you, the faid 
Mungo Campbell, when carrying from the place where you 
committed the forefaid crime, to Saltcoats and Irvine, did 
acknowledge to fundry perfons, that you had wilfully and 
intentionally (hot the faid Alexander earl of Eglintoun : 
AND the faid Alexander earl of Eglintoun, when within two 
or three hours of his death, in giving an accj3unt to John 
Moor, furgeon in Glafgow, who was called to give what 
affiftance he could in the way of his profeffion, of what had 
paiTcd between you and him, did in fubiiftance fay, that you, 
the faid Mungo Campbell, did take an aim at him, and {hot 
him wilfully, and which account of the matter was given 
by the faid Alexander earl of Eglintoun with the greateft 
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Mjycfty's intereft, for the crime of murder, in 
manner mentioned in the criminal indi&ment 
raifed againft him thereanent^ bearing, 

THAT where, by the law pf God, and the laws of thii 
afid every other well governed realm, MURDER, or the 
felonioufly bereaving any of his Majefty's fubjeds of their 
lives, is a mofl atrocious crime, and feverely puniihable; 
y£T TRUE IT IS, and of verity, that you, the faid 
JVlungo Campbell, have prefumed to commit, and are 
guilty, aflor, or art and part of the faid crime; IN SO FAR 
AS the deceafed Alexander earl of EglintouVi having, upon 
the twenty-fourth day of Odlober, in this prefent year one 
thoufand feven hundred and iixty-nine, or upon one or other 
of the days of that month, or of the month of September 
preceding, 'or November following, gone out from his houfe 
of Eglintoun, in the county of Air, in his coach, to look 
at feme of his grounds, and being told by one of his fervants, 
when upon the road from Saltcoats to Southennan, within 
the pariih of Ardrofian, and faid county of Air, that he 
obferved two perfons, one of them with a gun, at a fmaR 
diftance, upon his lordfhip's ground of ArdrolTan, the faid 
deceafed earl (who, by an advertifement in the news-papers, 
had foibid all unqualified perfons to kill game within bis 
^ate) came out of his coach, unarmed^ and mounted a 
horfe which was led by his fervant, and, leaving in his coach 
an unloaded gun, he rode towards the two perfons, who, in 
the mean time, went ofF the earl's grounds of ArdroHan 
into the adjacent fands, and he having come near to the two 
perfons on the faid fands, and difcovering the one "with the 
gun to be you, the faid Mungo Campbell^ he accofied you, 
by faying, Mr. Campbell, I did not expeS to have found you 
fo foon upon m.y grounds, after the promife you made me 
when I laft catched you, when you had fhot a hare ; and 
the earl having thereupon defired you to deliver your gun to 
him, you refuied fo to do; and, upon the earl's approaching 
towards you, you cocked your gun, and prefented or pointed 
it at him: and upon the earl's then faying, Sir, will you 
(hoot me ? you anfwered, that you would, if his lordfliip 
did not' keep off; to which the earl replied, that if he had 
his gun he could flioot pretty well too, or ufcd words to that 
import J and defired his fervant to bring^his gun from his 
coach, which was then at fome diftance; and the earl having 
difmounted, and walked towards you, leading his horfe in 
his band f without arms or ofFenfive weapons of any kind) 
you retired, or flcpt backwards, as he apprpached, and con- 
tinued 
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tinued to point your gun at him, deflring h!s lordfliip again 
to keep off, or, by God, you would (hoot him : and a fer- 
vant, near to the earl, having begged of you, for God's fake, 
. to deliver your gun, you again refufed, faying, you had a 
. right to carry a gun ; to which lord Eglintoun anfwered, that 
you might have a right to carry a gun, but not upon his 
eftate without his liberty ; but you ftill perfifted in refufing to 
deliver your gun ; and by ftriking your foot agatnft a fmall 
fione, having fallen upon your back when retiring and keeping 
your gun pointed at lord Eglintoun, as above defcribed, the 
muzzle of the gun came thereby to be altered in the dire£iion 
from lord Egliotoun, and to be pointed near ftraight upwards; 
and lord Eglintoun, who was only di(lant from you two or 
three yards, having flopped or flood ftill upon your falling, 
you, as foon aft you could, recovered 3rourfelf, ajid, reillng 
upon yotir arm or elbow, aimed or pointed your gun to the 
laid Alexander eai-1 of Eglintoun, and wickedly and felonioufly 
jfited it at him, then ftanding unarmed, fmiling at your 
accidental fall, and by the (hot he was wounded in the belly 
in a dreadful manner, the whole lead-fhot in the gun having 
been thrown into his bow^h, of which wound the faid 
Alexander earl of Eglintoun died that night about twelve 
o'clock. And you the faid Mungo Campbell, after perpe- 
trating fo cruel, wicked, and barbarous a crime, did immedi- 
ately run tp one of lord Eglj^itoun's fervants who had brought 
his gun from his coach', and who was ftanding at fomo 
diftance, and endeavoured to wreft the gun from him, but 
was prevented by the affiftancc of another fervant ; and when 
the two fervants were engaged with you defending the gun, , 
and endeavouring to fecure you, the earl, who was then 
fitting on the ground, called to the fervants to" fecure the 
*' man, for he had (hot him, but not to ufe him ill,'* or 
ufed words to th?(t purpofe and efFeft ; and upon your being 
brought near to lord Eglintoun, he faid to yourfelf, ** Camp- 
** bell, I would not have (hot you." And you, the faid 
Mungo Campbell, when carrying from the place where you 
committed the forefaid crime, to Saltcoats and Irvine, did 
acknowledge to fundry perfons, that you had wilfully and 
intentionally (hot the faid Alexander earl of Eglintoun : 
AND the faid Alexander earl of Eglintoun, when within two 
or three hours of his death, in giving an account to John 
Moor, furgeon in Glafgow, who was called to give what 
aififtance he could in the way of his profeffion, of what {lad 
paiTcd between you and him, did in fubfiftance fay, that you, 
the faid Mungo Campbell, did take an aim at him, and {hot 
him wilfully, and which account of the matter was given 
by the faid Alexander earl of Eglintoun with the greatcft 
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calmnefs and compofure ; and you, the faid Mungo Camp- 
bell, having been brought before Charics Hamilton of 
Craighlawj Efquire, ajufticcof peace of the county of Air, 
upon the faid twenty- fourth day of 0<ftober one thoufand 
feven hundred and fixty-nine; and thereafter before William 
Duff, Efquire, Sheriff Depute of the county of Air, upon 
the twenty-feventh day of the faid month of Oflober, you 
did voluntarily emit two declarations, which were fubfcribed 
by you, and will be ufed in evidence againft you upon your 
trial : and, for that purpofe, both declarations Ihall be lodgied 
in the hands of the clerk of the court of jufticiary, before 
which you are to be tried, that you may fee the fame : AT 
LEAST, at the time and place above defcribed, the faid 
Alexander earl of Eglintoun was felonioufly murdered, or 
bereaved of his life, by a wound be received from the fliot 
of a gun, and of which wound he died in about twelve houTS, 
or fome fliort fpace thereafter ; and you, the faid Mungo 
Campbell, wns aftor, or art and part of the faid murder. 
ALL WHICH, or part thereof, being found proven by the 
verdict of an affize, before the lord juftice general, juftice 
clerk, and commiflion^rs of jufticiary, you ought to be 
puniflied with the pains of law, to the terror of others to 
commit the like in time coming. 

JA. MONTGOMERY, 

jVfter reading the indi£^ment, the court obferved. That th« 
indiftment fets forth, that the deceafed earl received the 
fhot of which he died upon the fands adjacent to the 

- grounds of Ardroffah ; and defired the counfel for the 
profecutors to explain if they meant the deceafed earl 

, received his wound upon the fands of the fea, and withia 
the ilood-mark. 

The lord-advocate admits that the deceafed earl received 
the (hot of which he died upon the fands of the fea, and 

within the flood- mark. ■ * 

(Signed) J A. MONTGOMERY, 

The court thereupon defired to hear counfel on both fides 
J upon this preliminary queftion. Whether or not thfe court 

has jurifdi<3ion to try this indiftment ia the fjrft in- 

(lanc^sf 
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Procurat9irsfor thi Pnficutm* Pruufatmfor thi PanmL 

JzmeB Montgomery, Efq. his Mr. John Dalrymple, adv; 

Majefty's advocate, Mr, David Rae, adv. 

Mr, Henry Dundas, his Majef- Mr. John M'Laurin, ady. 
' ty's folicitor, Mr Robert Cullen, adv. 

Mr. Alexander Lockhart, adv. 
Mr. Robert McQueen, adv. 
Mi*. Hay Campbell, adv. 
Mr. Alexander Wright, adv# 
Mr. Andrew Crofbie, adv. 
Mr. Alexander Gordon, adv. 
Mr. Walter Campbell, jidv. 
Mr. Alexander Fergufon, adv. 

Parties procurators being heard at great length upon the faid 
preliminary queftion, the lord-juftice, clerk, and lords com- 
miffioners ofjufticiary fuperfede advifing the debate till 
Friday next the twenty-fecond inftant, at three o'clock in 
the afternoon in this place ; appoint parties procurators to 
make up minutes thereof, betwixt this and Thurfday next 
at twelve o'clock at noon, to be ingrofled in the record ; 
continue the diet againft the faid Mungo Campbell, panoel, 
and whole other diets of court, till the faid twenty-fecond 
inftant, at the hour ahove*mentioned ; ordain parties, 
witnefTes, aifizers, and ail concerned, then to attend, each 
under the pains of law ; and the pannel in^ the mean time 
to bq carried back to prifon. 

Mr. David Rae for the pannel feprefented. That this court 
has here no jurifdidion, at leaft in the firft inftance, but that 
the fame does belong to the high court of admiralty. In the 
infancy of all dates and governments jurifdidion has been 
but imperfe£ily fettled, and itsconflitution has only ripened 
by degrees ; but from the earlieft times, and indeed from the 
very nature of the thing, it has been territorial. The firft 
'udges were probably appointed for trying caufes of all 
cinds, but were certainly circumfcribed to a territory, as 
their authority could reach no further than the bounds of 
that power from which fuch authority was ^erived. After- 
wards as nations came to be more' civilised^ and fyftems.of 
laws and governments to be formed, it was found convenient 
to diftribute jurifdidion among different hands, tinder the 
fame head or government. Hence has arifei) the diftinftion 
between civil and criminal courts, and between many others 
that now obtain in diiFerent countries i but to all of thefe 

has 
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has ftill been affigned a particular territory, within or over 
which fuch fpecies of jurifdidion may be exercifed, and 
not beyond it. The feudal laws and ufages which have beet^ 
received to a great degree in the country do more efpecially 
limit juiifdiflion to particular territories, as witnefs the iu- 
rifdidion of the barons, of lords of regality, of lheriffs» &c. 
Diftind from thefe, though eftabliihed on the fame prin-. 
ciples, has been the jurifdi£tion of admiral, or courts of 
admiralty. While commerce and maritime affairs were little 
attended to, the eflablifliment pf fuch a jurifdiSion might be 
overldoked $ but when thefe matters began to be of more 
importance, it feems to have occurred to the government 
of every European ftate bordering on the fea, that a feparate 
jurifdidion fhould be eftabliihed for the cognizance of fuch 
affain as either efpecially related thereto, or as occurred either 
upon the fea or> (bores thereof. Hence the high admiral 
was eftabliihed in France many centuries ago, with a very 
ample jurifdi£tion ; ^nd upon the fame footing fuch an of- 
iicer, w ith equivalent powers, was very early eftabliihed in 
Scotland. What was the precife aera of that eftabliihment 
does not with certainty appear, but it is proved' by our fta- 
tutes that it happened before the reign of James V. and that 
befides the cognizance of civil caufes of a maritime nature, 
the high admiral of Scotland was vefted with a criminal 
]urifdiSion within a -certain territory, that is to fay, he 
was appointed the king's juftice- general, not only upon the 
high feas, but alfo in ports and harbours, and in rivers be- 
)ow the firft bridges, and on the fea-ihores as far as the 
higheft tide flows, or below the flood-mark, whereby he 
had undoubted right to cognoce and try all crimes committed 
within thefe bounds, as much as the juftice-court or high 
court of jufticiary had to try crimes coiiimitted in the in- 
ternal part of the kingdom. That fuch a jurifdiftion and 
territory was and is vefted in the admiral cannot be denied, 
and appears not only from the a£l 1681, to be afterwards 
mentioned, but from many authorities long prior to that 
ftatute, more particularly Wei wood, in his Abridgment of 
the Sea-laws, does, in chap, td of his treatife, lay it down 
as then law, that the admiral of Scotland had the fole cri- 
minal jurifdiflion within the aforefajd territory, and parti-p 
cularly mentions his right to try ** (hedders of other men's 
*' blood on fea or any port or river below the firft bridge, 
«* &c.'* Sir Thomas Craig, lib. iii. tit. 7. § 10. has thefe 
words, *^ poftquam vero in mari dominari cceperunt, admi- 
^^ ralii ofHcium intrdduAum eft cujus de rebiis iivi delidis 
*^ in mari aut in littere, aut etiam portu geftis aut com- 

mifis 
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«« mifis juridiaio'crat." Sir George Mackenzie likewife, in 
his Trcatife on the Criminal Law, publilhed before the adt 
i68i, in his title of the admirars jnrifdidion, does exprefsly 
fay, ^* That the lord high admiral and his deputies are, by 
*< the laws of all nations, judges competent to all crimes 
^ committed on fea ; and by an unprinted ftatute with us, 
<^ the admiral is competent in all controverfies, actions, 
*^ and quarrels concerning crimes, faults, and trefpafles 
•* upon fea, or Jo far as the fame flaws and ebbs :** and he 
quotes not only the authority of Wei wood, but of Prefident 
Balfour in his Prafticks, title Admiral^ and of another Scotf- 
man named King, who wrote upon this fubjcft. Th'efe 
authorities fhow, that at lead: two centuries ago^ the admi- 
ral's jurifdidion in crimes was with us extended to the 
flood-mark ; and what clears and compleats the evidence on 
this head isthei6th a£t, i68r) paiTed in the third parlia- 
ment of king Charles II. which ftatutes and declares, *** That 
*• the faid high-admiral, as he is his majefty's lieutenant and 
•« juftice-general upon the feas, and in all ports, harbours, 
•^ and creeks of the fame, and upon frefh waters or na- 
** vigable rivers below the firft bridges, or within the floods 
** marks ^ fi far as the fame does or can at any time extendi 
^^'So the faid high admiral hath the fole priviledge and ju«» 
*< rifdidion in all maritime and fea-faring caufes, foreign 
•• and domeftick, whether civil or criminal, whatfocvcr, 
*• within this realm, and over all perfons as they are 
*• concerned in t^e fame ; and prohibits and difcharges all 
«* other judges to meddle with the^ decifion of any pf the 
<' faid caufes in the firft inftance, except the great admiral 
•* and his deputes allenarly/' And this ample jurifdidlion 
appears from the records of the admiralty court to have 
been cxercifed for ages paft, without challenge, under the 
eye of. this and the other fupreme courts of the country, 
drimes of every kind, and particularly murder and naan- 
flaughter, committed within the admiral's territory, have 
been openly tried by him; and his fentences, as well ca- 
pital as others, duly put io execution. And as by the fame 
ftatute i68r, as well as by former ftatutes, this court of 
admiralty is exprefsly declared ** to be a fovereign judi- 
•• cature in itfelf, and of its own nature to import fum- 
•' mary execution ;" fo it was a doubt whether its dcn 
crees in criminal matters, were even fubjeft to the review 
of this high court of jufticiary, till the cafe of Long and 
MacadaWy in the year 1735, when this court received the 
fentence of the. admiral, in a criminal caufe, as flowing 
from the fame principles upon which the court of feffion 

are 
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are by tlie fatd a£b t68i» itnpowered to review his proceedf 
ings in civil caufes. But down to this day ho lawyer ever 
doubted th^t the court of admiralty ftood vefted with a 
competent jurifcliif^ion to try crimes committ^ within hit 
territory, or within the flood-mark, in the |irft inftahce# 
And with regard to the nature of that jurifdidion, or whe<- 
ther the fame is privative or exclufive of other j^dgel9 ia 
the firft inAance, or if it is only cumulative with .the ]U« 
rirdi£tion of their courts, the point is no lei? clearly eftar 
blifbed, that the admiral's jurifdi£lioa is privative^ both by 
principles and authorities. 

Jurifdidion afligned within a territory does of its nature 
import that it is privative or exclufive in the firft inftance, 
as . otherwife there could be no ufe or meaning in affigning 
a territory, and inextricable confufion would follow. Hence 
the jurifdi^ion of lords of regality, &c. was always priva- . 
tive within their bounds fo much, that they held, and for 
many ages exercifcd a power of re-pleading criminals evea 
from this court ; and where there are different courts conv> 
pecent to the fame "kind of caufes, there is no example of 
the one's incroaching upon the territory of the other, in 
the firji inflame^ without a fpecial grant from the crowo^ 
or (tatutc, to that efFe^l; none of which occur in the pi»' 
fent cafe. The nature of the admiral's jurifdidtion in this 
refpciSl may alfo be illuftrated from that of the admiraltjr 
of France, from which it has in all probability been co* 
pied by the kings of Scotland, , when in great correfpoA* 
dence with that cpuntry. Cl^ariack, in his treatife inti- 
tied Ui ^ Coujiumei de la Mer^ a book of great authority, 
and which was publiilted in the laft century, does, in 
treating of the jurifdicSition of the marine in art, 39, p.459> 
lay it down as . a rule, that to the admiral and bis officers 
belongs the cognizance, jurifdi£tion, and decifion of all 
Crimea, delists, and malafices ^^ Survenant fur 'mer & pgs 
*V les greves d'icelJc, laqueUe connoigfance eft ioterdite a 
" tous autres juges:" and in confirmation of this, he re- 
fers to the ordonances of the French kings in 15439 1584, 
&c. Here it will be obfcrved, that the cognizance of crimes 
falling within the admiral's jurifdi^tioo is ex'prefly inter- 
dided and forbid to all other judges : and the fame author, 
in page 422, holds it as a rule that the place where a crime 
has been committed, fubje£ls the delinquent to, the jurifdic* 
tion of that pUce, which is exadly conformable to our 
opinion of criminal jurifdidtion. In the like manner WeU 
woody in the paflages ajready referred to, after mentioning 
the admiral's jurifdi^ion in caufes civil and criminal, adds, 
2 *^ That 
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*^ Tha/t hb etbei* judge of any degree^ it ieaft iii Sedi^ 
*^ landf may tiieddle therewith, but oiily by ^way of affift^ 
^* ahce I and that by coitimiffioh and in difficile catifes, ii 
<* wa9 found in the action intented by Aittoine de la Touh 
^* and oiie Chrifiian Marteis, 6tb Nov. anno 1542 :*' atld 
fb.r proof thereof, he refers to thi& records of Scotland, torn; li 
c, 555. Ftirther, the great ordonatlce of Lewis XIV. of 
Frasce, concel'ning the marine, contains a particular chap^ 
ter on the competency of the judges of the admiralty, am) 
whi^b begins with thefe words, ^* Les juges dc radmjratre^ 
^.' opiinoiiront privatwement a tous autres, &c.'* And theti 
goes ofi io enumerate the eaufes in which the admiral ih'ouM 
have a privative jurifdtflidn ; and, inter alia^ the article ibtli 
if in l)v$fe words, *^ Connoiftront, pareillettient des pira« 
<< tcries ^ des pillages & defertioiis des equipages, & generale* 
^< mcQj de toua crimes & delits commisfurla mer ; fes pQrt4 
*•' Havres & Rivages.'* This ordonance bears date the 24tK 
tif Augu^ft, j68|, and immediately thereafter followed our 
ftatute above-mentioned, pafied In Septembeir 1681, whjch^ 
though ihorter^ does evidently proceed on the fame plan| 
^nd declares^ the admiral court to be a ibvereign. court i 
the adnrtiraKto be the king's lieutenant, and juftice general 
iipon th^.feas, &c. and to have the fole privilege and ju** 
jFiftii^ionin all maritime or fea-faring causes, whether civil 
6r criminal^ and prohibits all other judgesi to meddle there-^ 
HPith lA the firft inftance. Thefe words' of the ihitute^ 
liierefore, cannot leave. a doubt, that in all crimes com- 
initted witbiti the admiral's, territory, his jurifdidion was in-' 
tended Xf> be privative and exclufive ; and accordingly lor4 
Stair^ in his Inftitute, book iv! tit, 37. % 4. does exprefly fay^^ 
^< That all anions criminal, committed atfea, or within the 
** fea*m4iik, are proper to be judged by the high-admiral 
^* of Scotland :" and it is cl6ar, that by the word proper bei 
teeani, that the jurifiii^kion is privative or exclufive, ashe i^ 
there iteferibing the proper or privative jurifdiSion of courts 
of different kinds. It is true^ that Sir George Mackeit&ib 
does fay, that the juftices, or jufticiary court, has a cumu-: 
lativejurifdidion with the admiral in crfmcs committed at 
fea ; but it wiH be noticed, that^ he wrote before the a£f 
>68i : and a late learned judge of this court, in manu- 
ftript notes upon Mackenzie, has obferved, <* that the mat- 
^^ ter was now clear by the a£l i68r^ and that in the cafe 
** of and others 

*• 1723, the lords were .of opinion, that the judec-adrotfal 
<* bad a privative juriididioii in prima infiantia;"' but the[ 
<lict was deferted ante fententiam. The cafe here referred 

€ to^ 
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i6i appears^ from the records of the court, to have been 
that of Thomas Lamb, who was indided on tlie 13th of 
December, 1723, for deforcing cuftom-houfc officers, and 
violently entering a (hip in a harbour; but who having 
objeficd that the crime could only be tried by the admi- 
ral, the king's advocate thereupon deferted the diet ; and the 
fame manufeript notes contain an opinion, *' that as the ief- 
^' (ion may reduce the admiral's decreets incivitibusy ever 
** fince the aft a paritate^ the juftices may reduce in trinuna'^ 
•« liBus and their (i. e. admiral's) privative jurifdiSfim is 
^* only declared (in the iirft inftance) therefore their pro- 
••> ceedings may be reviewed;" which (hows that this 
court's having a power to review the admiral's proceed- 
ings, does not at all impeach his having a privative jurif- 
clidion for trying crimes in the iirft inftance that have 
been committed within his territories. In fliort, Sir George 
Macken'Zie appears to have formed his opinion not upon 
principles or ftatutes, but entirely upon the fad of fome 
crimes committed within the admiral's .territory, having 
been tried by this court, particularly piracies committed at 
fea in the years 16 10 and 161 3: and befides thefe in- 
ftaoces which he mentions, it is faid that in the year 
1672, one Beith ', a minifter, was tried 

for killing a man on board a boat, within a port of the 
Ifle of Arran. But none of thefe cafes can fuffice to eftaf- 
b1i(h a jurifdiftion in this court, which it had not by law; 
efpecially as it appears from the records, that no obje^ion to 
the competency of the court was there proponed, and that, 
they all happened before the ad i69i. In ancient times^ 
when this jurifdidion of admiralty was firft eftablifhed, the 
perfons employed in it feem to have been ignorant of their 
duty, which occafibned the 157th aft, 12th pari. James VI. 
'limiting the jurifdiftion of admiral to the fame ^bounds it 
was in the time of James V, Afterwards the judges of the 
admiralty became more e:^perienced and refpeded ; fo that 
by another aft, being the i5thof the 26th pari, of James VI. 
the admiralty was exprefsly declared to be a fovenign judica* 
tory^ upon this narrative or confideration, " that the infuf- 
•* fidency, corruption, and defers which were in the^de- ; 
/' putes and tnembers of thefe. courts in former times, and 
•« whereby thefe judicatures were not thought worthy of 
*' that favour, is now helped and well amendW." It is 
not therefore furprifing, that while the admiralty was in this 
ilireik ftate, the juftice court fliould have made encroach- 
ments oh'its jurifdidlion ; for the very fame thing hap{^ned 

to- 



to the juftice court itfelf, as in thofe days, and even down to 
the time of Sir George Mackenzie, the lords of feffion, as 
being the more potent and refpedable judicatory, ufed to 
encroach on.tfae jurifdidlion of the juftice court, by not only 
advocating criminal caufes, from inferior courts,^ but even 
iufpending its fentences, although no fuch power is now pre- 
tended to be in the feffion. It likewife appears, that the 
'judges of the admiralty were different, and ufed to call itx 
the jufttces to affift them as afleflbrt in difficult caufes, which 
led thefe jufticesto ufurpupon the adniirarsjurifdi&ion, and 
even to take upon them to try fome of his caufes, even fuch as> 
•piracy, in their own court ; but thefe were only fo manv 
illegal encroachments, which cannot be regarded, and which 
have not been repealed fmce the a6t 1651, confirming the 
admiral court in its juft .privileges. For with regard to any 
cafes that have occurred in this court fince that ftatute, 
none of them do go the length of affiardinga precedent for this' 
court's trying in th^/irft inftance a crioiie entirely committed 
within the admiral's territoty. 

In the cafe of Sir Alexander Anftruther, in the year 1720^ 
the crimes charged were the carrying a man by force from a 
houfe, after beating him there, then ptitting him on board a 
veilel, and from thence landing him and carrying him as a 
prifoner through the country ; whereby it appeared that the 
crimes charged were begun and terminated within the jurif- 
di£lion of this court, and which therefore behoved to be com- 
petent to try them. .The like was the cafe of Paton, and 
others, tried in the ianie year 1720 for fedition, riots, and 
hamefucken, by afiauiting people within the territory of this 
court, then plundering a mip of meal, and carrying that meal 
into, the country. . In thofe cafes no objeAion could be to the 
competency of this court, and none was made thereto. In 
the next cafe of Thomas Gray, in the year 1751, the.ob- 
je£lion was indeed ftated for the pannel in regard that the 
forcible marriage was laid as committed By him upon the 
fands of MufTefburgh, but it was moil juftly repelled, in.re- 
gard notonly that it did iK>t appear that the fame ha'ppened 
within the flood-mark, but in refpe£t that the forcible mar- 
riage was only a branch of the crimes charged againft him, he 
being accufed of a forcible abdu£tion of a young woman from 
Canon-milns to the fands, and of having carried her back* 
from thence to JockVlodge, where he attempted, by vio- 
lence, to confummate his pretended marriage : fo that the 
offences N charged were both begun and ended within the 
territory of this court, which was fufBcient to eftabliih the 
yixMd'iiX'xQn in that cafe. And as to the cafe of Jame^ John- 
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Hon,, and others, who were tried in this court in the jrc^c 

3756, for a riot at Pittcnweem, it appears |hat the court 
oubted f>f its own jurifdidion 1 and therefore heard the 
counfel for the profecucor in fupport of it, a^ the counfel 
Cof the pannels refufed to make any objedion, or fo mutAk 
as to aFgue upon the. point. Under tbefe circuqiftances^ 
yfh^r^ all the argument was on one fide, the court found that 
die trial might proceed before them i but they did fo upon 
^he (ajj)^ principles as had gqverned the cafe of Gray already 
mentioned, feeing the indictment did there charge that the 
^rime .begun by the pannel, and others, aiTembling in ^ 
tiimukuaus manner, with oiFen&ve weapons, hor&s, carts^ 
^c, vLpttn the land ; that they then went aboard a fl&ip lyin^ 
jfi'llhe harbour at Pittenweem ; and having confined the oSi^ 
6^9 of the cuftoms) took out all her cargo, and fconn 
^enc^ carried^ the goods on a board to Leuchar^; ^^ an4 
M difpofe^ of them as their proper ty% and payed the ex- 
M peaces of carrying fhe fame.*' liere was cootiBueit 
wrong both 1>egun and ended within the jurifdidion.of thisi 
q^urt^ ftnd where' that faapf^ens, it is impoffible to divide die 
fjognii^aoce of ^ q'ime, and lawyers hold that thc.ferttm RM^Tr 
\» ^bli(l]ed^ i^^i crhn^ninchqatfim ^i and muchmorciqinitt^. 
that cpur^have jurifdi^tion within wboie territory a cifline 
19 both begun and ^nded. I^ope pf thefe cafes theineCore dq . 
in the leaft aiinsd the prefent, where the whole of the4|Eiofiei 
^harg^d is admitted by the pro^cutor to have happened j^f^th*-' 
in the adrnir^l's territory, . and confequently the court can 
talceno cognizance of it in the firft inftance, unleiajtbas 
^uly a cumulative jurifdi6lion with the admiral in every. 
c^i09e whatever ; for by the fame rule that^he court. c^o try 
9i miirder faid to have been committed within the. flood*mark, 
i\ may. try a like cringe committed on the high feas.at any. 
diftance froqi the Oiore^ which was never attempted to bcT 
^ne in^ any cafe, at leaft fince the .ad j68i,t and which 
would be totally fubverfive of the.admirars jurifdiftion. 
Nor 16 there any gf-ound for a diftindion between crimies pro- 
perly maritime, or not maritime, though alike hajipening 
within his territory, as if the admiral were privative in the 
qne at^d. not in the other ; or, in other words, that be istpri*- 
yativf in fuch crimes as piracy or others relative to (hipping^ 
and no/t in^ murder which can be committed at land. £v€iy 
crimie is a maritime, crime in. the fenfe of .the a£t 1681, rf 
it be fuch as can be committed either at fea, or within flood- 
mark» which murder, as well as robbery, undoubtedly can 
be j^ and it would lead to the moft abfurd confeqtiences, werer 
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9ny other tliilin€lion to be received. A deforceQient of re* 

venue officers c^rtain4y can be committed at land as well ^f^ 
at fea ; $ind yet in the cafe of Lamb, in the year 17239 wbtii 
charged to have been committed on board a ihip^ this court 
feem to haye held it as not falling within their juri(di£lion, 
but within that of the admiral j and fo late as the year Hjsq^ 
when Williaip and Alexander Avens, and other fifhers a^t 
Buckie, were tried for boarding a boat in a creek near the 
town of FindocMie ; and ther^ beating and deforcing the 
cuftom-houfe officers, and carrying the boats and goodai to 
fea, the then lord advocate thought it neceflary to bring 
the trial before the judge of the admiralty, which it qptay 
be pre fumed he would not have done had he not been of 
opinion^ notwtthflanding thecfife 0/ Pitteiiweem and others, 
above-mentioned) that fuch a crime, when committed ^^ 
tirely within the admiral's territory, would only be tried in 
the firft inftance before that judge. Indeed, that no other 
^iftindioA;<!am tflke place, but that 2|rifing from the /d^#^ 
li^i is manifell from what h^s been already ftated ; and which 
is alfo enforced %y the principles of the- law of England, 
Tirhcte for aiccttaining what crimes, as well as what comrads 
fall imd'er the cognisance of the admiral or the courts of' 
conimoh law^ no other criterion is fixed but that of t-hfe' 
place wh^^refM cririie or confra<^ had its exiftence ; fo-that. 
if fheftiile was'#khin the admiral's jurifdidion, the cog-^^ 
iyi«&Actitbere6fi§ peculiar to ftim. This appears from lbe» 
new dt^rki^emeViit of the law; commonly. called Bacon's, biitt* 
(aid to be the work of lord chief baron Gilbert, vol. ift. p^ 
fn^t itfif. And fp well was thq admirars jurifdidion in 
crimen cdmftritted' withro his territory hefd to be eftabli(h''> 
ed, tfhat ir r^q^itre^d ah exprtf^ Aatiite, t//&. thatfof the 28t!h 
of ttenry VlJl. Icai^. 13. M aut^ifdrifing th^g trial of fuch of- 
fences by commHffion accbrdihg.t'o the rales of the comrndn' 
law, inftekdof the civil laiw, which otherwife takes piace in 
the coiirt of idfciralty. That ftatutfe pr6v?d^ .«« that aH 
^-* fdortt^s and robberies, ^c. upon the fea, of in any ha« 
** ven, Viver, creek, or place 'where the admiral oradmirils 
M hftVe, or prete*>d to have, power, authority, or jurifdic- 
^'- tion, ftiall be enquired, tried, t^c, upon comtlniffions di- 
^* refted to the admiral or admirals, or to his or their deputy 
^* or deputies,' ani to other three or four fubfltintial perfonB 
** named by the lord chanceiror 5" which clearly {hews that 
the jurifdfftion (of thefc crimes was ftill kept diftin£l from that 
of the courts of common law. And as we have no fuch fta- 
tute ?nSeot!aitd, it fortifies the prefent argument, that fe- 
lonies cortimit^d.withinihe admiral's territory muft be tried- 
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before the admiral, where the fame form * of trial by jury, 
• and the fame ruleis of law are obferved, as in this court of 
jufticiary. It is true, that in England the courts of com- 
fnon law, have c6gnizance of offences committed upon the 
fea-fbore or fands, when not- covered with watier, and even 
in ports and rivers, when infra corpus comiiatis ; but that cs^nnot 
at all afFedli the prefent cafe, becaufe the territory of the admiral 
of England is limited to the high feas, and does not extend 
to the (bores, unlcfs when covered with water, nor to any 
waters within the body of a country ; whereas the jurifdic- 
fion of the Scots admiral does by exprefs ilatute extend to 
ports and harbours, and to the fea-fliore as far as the higheft 
tide flows, whether the fands or (hore below the flood-mark' 
be at the time covered with water or not; and where bis 
jurifdidion or territory begins, there the jurifdi<^ion of this 
CtAxxt in the firft inftance muft terminate. 

ILAY- CAMPBELL and foliicitor DUNDAS foe 
the profecutors anfwcred, 

THAT the pr ifoner at the bar ftands indifled before this- 
high court of juAiciary for the crime of murder com- 
q)»cted by bim as follows ; — That on the 24th Odober laft** 
Alexander earl of Eglintoun having gone to take the air in 
his coach in the neighbourhood of his own houfe, in the coun- 
ty of Air, one of his fervants came up tp the coach, and in- 
formed him of two perfons being upon his grounds of Ar- 
droflan, one of them with a gun ; upon which the earl, who 
had ftri£lly prohibited, by publick advertifements^ all per- 
fons from (booting or killing game upon bis eftate, mounted 
cfk hprfeback, rode after, and came up with them, after- 
they had got upon the adjacent fands ; and finding the pri- 
fpoer to be the perfon who carried .the gun, the faid earl re- 
nH>nftrated with him for fo doing, and defired bim taiieliver 
up the gun, which the prifoner refufed, and foon after cock- 
ed the gun, prefipnted and pointed it at him, going onwards 
at the fame time, till at laft the gun was fired, and a morta) 
wound given to the eailj in the way and manner fet forth in 
the indi^ment, of which wpi^nd the earl died that fame night. 
This is the fubitaace of the charge : and it has further b^en * 
_ explained in a feparate minute made upon amotion of tho 
cpurt in the beginning of the debate, that the fands fpecified 
in the libel, adjacent to the lands of Ardroflan, are the fands • 
of the fea ; and that the gun was fired, and the wound given, 
within the high-water-mark : both parties being then upon 
the dry beaph, or fliQr?, tetw^ea the high aqd the low- 
w^tcr-rpiark. f^ 
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' An exception has from thpnce been taken to the jurifcTididn 
of the court, founded upon ^ fuppofed excluftv^ privilege in , 
the lord high admiral of Scotland, and his deputies, to trjr 
all crimes committed^ upon the feas, or in ports, harboursr, 
and creeks of the fame, or upon freih waters and navigable 
rivers below the firft bridges, of within the flood marks. B^t 
to this exception, founded chiefly upon an a£t of the Scots . 
parliament^ anno 1681, cbap. 16. the following anfwers occur 
for the profecutors. , 

At what time the office of high admiral firft arofe in Scot-^ 
land, does not with certainty appear j but ther^ is clear evi- 
dence that his juii£Ji£lion is not antient. It is probable that 
bis office was originally of a mere minifterial nature, conferring 
a command at fea in time of war, and attended with certain 
powers, and privileges relative to Tea affairs, particularly 
with regard to prizes, and to wrecked goods, but without? 
any judicial cognizance or jurifdidion. Afterwards he came 
to afiume a power of judging in maritime affairs even in time 
of peace ; but ilill tiiis jurifdidion went no farther than to 
cafes ftri£llv maritime, and .^as cumulative with the univer^* 
fal and radical juri^di^ion which the fupreme judges of the' 
common law, both in civil and criminal matters, had over 
the whole kingdom. 

Alexander King, a manufcript author upon the admiral tjr 
of Scotland, who wrote in thd lafl century, and who muftbe 
fuppofed to have underftood the fubjef^, as he himfelf enjoyed' 
the office of judge of the court of admiralty, gives an account 
of the rife and progrefs of this jurifdidion, Amilar to what has' 
already been fuggefted. He fays the admiral was an offiter' 
appointed in time of war, to preiide over the king's fleets, and' 
took a military (Kith ; that in time of peace he exercifed a 
jurifdidion confequent upon his office, which the author ex-* 
plains^ m thefe words. De omnibus itaque contraverfiis marinh 
£ognofcit amorans* Marinas tontrsverjias intelligo ortines iarqua* 
navigationis ratione ineuntUr^ five ex contraSiu vel quafi tontraifn^' 
fivijex malificio out quaji ex makficio oriuntury nee inter eft in 
mari an in terra ,contra£ius celebrentur^ ^ieiidfa tamen ex necej/i^ 
iate intra maris fiuxum perpetrari detent. 
. What (hew$ that this jurifdidlion is not of an early date in 
Scotland, is, that no mention ii made of it in tht Regiam Ma- 
jejiatem^ or in any of the other relicks of our antient ftatute 
law, colleded together in that book, though it is remarkable 
that all the other junfdidlions in Scotland are particularly 
treated of and defcribed ; for example, thejuftice coMrt, the 
Iheriff court, regality coi^rts, chamberlain courts, fcfr. Fur- 
ther it appears from Sir George Mackenzie, (Crim. part 2. 

tit. 
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tit. 9,) and from the aS of parliamcAt 1593^ c. 154/ ah^ 
coniHtutions ratified thereby {vi^U Appendix to StacQic Lan^ 
abridge^) that the. deans of ^tiild, of burghs, and water-> 
baillies were in tbofedays the judges in civil maritime quef^ 
tions i and that the lord juft ice-general^ and bit de(>ute»| 
were ttite judges in crimioal caufes of a maritime nature. 

The juftice general, and his deputes, were indeed the fu- 
preme criminal j.udges over the whole kingdom, without any 
exception, either as to caufes, or as to territory. Thti# 
commiffions were ahiple and unlimited. The grants of juf- 
tjciary to the family of Argyle, who long enjoyed that high 
office, were infra totum regnum noftrum^ and to determifie f^m-^ 
fifs etjingulas caufes trmtnales One of them by Jfltmes the Vth; 
to Archibald earl of Ar^yle, dated 28th OQober, 152^, i^ 
exhibited to the court. There are likewife many old itatutet 
Appointing the jufiice and his deputes, to hold courts in the 
different parts of the kingdom, iflands included, that juftice^ 
Blight be admtniftered over the whole realm, (fee Skene V9c^ 
Ittr) and no diftin^lion appears between crimes committed' 
upon the coafis, ^harbours, or feas, and thofe committed 
WtUiin the body of the kingdom : on the contrary, (Mtaiii- 
trefpafies which feem to be of a maritime nature, afe men- 
tioned in fome of the old ftatutes (flat. Rob* L c. ii;- 
{>atKl449. c. 9.) as puniftabie by the juflices, fuch as kill- 
ing falmon within the fea or Hood-mark in forbidden timesf 
and other matters relative to cruives and liihings. 

The firft notice taken of the admiral's jurifdidion in any 
of our ftatutes, is in parliament 1592, cap. 160. of the toatt* 
edition ; and from this zSt it appears,, that in the preceding 
reign, vi%. that of queen Mary, the earl of Bdthwell, > lord 
hi^ admiral, had obtained fome unufual claufes in his grant 
of admiralty, and ufurped a higher jurifdi^tion than was con^ 
fiftent with the law« which having been greatly 'complained 
of, the.faid 2J&, waa made in order to remedy the abufe, and • 
to teftore matters to where they were before 'the death of 
James the Vth. At the fame time it is remarkable, that eveii . 
in queen Mary's reign caufes &v\Si\y of a maritime nature 
were judged by the court of feffion in the firfl in'ftance» • 
This appears from the cafe of lord Bothwell contra Fleem- 
ings, 9th March, 15439 which is to be fouiid in Sinclair'^ 
Manufcript ColkSion of Decifions, in the advocate's library. 
The only peculiarity obfervable in this cafe, is, that the 
jadge admiral is faid to have taken his (eat in th^ eoiirt of 
feffion, and voted along with the judges of that court, which 
he was probably allowed. to do- from commitas^ or from thd 
idea of cumulative jurifdiAion^ as wo fee from the. ad" 29i 

pari. 
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p9Jthiipt 4»at this was pc^^ifid in xitber cafes of cutaukii. 
tiw jurftslj^ign. 

The iMxt oientipn of the ^^kzl is in the a£fc 15th part 
«6q^ Ited 4be iiotice which is there caken of him does not 
4Xi|}y4|r.» bigh.i4ea of his jurifdidlioa. In 1606 an aft h^d 
fiafled dire^ing- ejxecudon of horning to pafs on the decrees 
offheriffs, ftewarts, and bsilliesj but in which a(Si it woulfl 
^iBeii(|{thQficlmilAl4indhJ8 d|eputies bad been purpofeiy omitted, 
jbccAufe not worthy of that priviiege* ^ome care, however, , 
Jud bfieo talg^n before the ye^r 1^09 to fill the offices of ad* 
Aiii^lty.with more able and proper men } and an a£k was tho^i 
fiaiSbd) aUowing the iame e^cecution to proceed upon their 
rdeccce^, as in the cMe.of otner inferior judges $ and indeed 
there was more reafon for this xqguiation with refpe£t to ad-* 
lAkald^'or^es than in any other cafe, becanfe ftrangers and 
JSffikfii^g^^eQph being ge^eraUyibe parties concerned, it was 
;very proper tba^ ihere ibduld be fummary execution upoii 
itheim* This a& indeed mentions th(? admiral court as 3 
ibviffeign judicatory 3 but the meaning ' ^.nls is explained by 
£ir -George Maokenzie, in his obfcrvatipns, to be, that the 
<high cburt of admiralty Iteld at Edinburgh is fuperior to all 
the de|iuty admiral courts held in other parts ofthe kingdom, 
.and has a power of feyiewing both the fentenccs of thefe ih- 
fefiior ad«feiralS| and alfo his own decrees. It was flill ^ 
court fiibofi^io^e to the (effion and jufticiary, and remains 
.ib to this daty } a^ it .is a point sot difputed, that the decrees of 
ibehigh kouct of admiralty, even in caufes the moft ftridly 
4nariciine, ai'e liable to be brought before the fupreme courts 
t>f feffion apd jufticiajy in the fec^ond inftance, by way of 
fufpenfion or review s and at the tin:>e of the a£i Uft referred 
to> tbey could be brought alio in the firft inftance, as al- 
ready mentioned. 

I0 tbe years t6io, and 16139 recently after the aA 1609,, 
tn^inftances appear on record of trials for piracy, one^f 
tbem before ttie privy council, a^d another before the court 
. of j»fticiary. Sir George Macken^sie ukes notice (Crim. 
Par^ 11. tit. 9.) of them^ and lays it down as a clear propq- 
fitioni that the sdmtrfl's Jurifdi^ion was then cumulative with 
that of Ifbs ^fticia'ry» even wiih regard to crimes of a mari- 
time nature committed at lea. 

Afid iodeed tb^ f afe could not be otherwife, for however 
am^e the grants of jpfticigry have been to the Jprds high-ad- 
fniral, Cbey couUl not be aiQre (o either as to territory or 
eaufes than thofe voted in the two fuprieme courts of feffiqn 
imd juftfiEiary. Tbefe courts had an univerfal jurifdiclioif 
o\(er tbe whole kingdom without e^cception i and thgrefore 
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the n*ccflarjrTonfequcncc of the admirars having likewife a 
jurildtdtion cither of pne kind or another, Was, that he ex- 
•ercifed that jurifdidion in cumuk with the fupreme coarts. 
In order to make the admiral exclufive with refped to hn 
jurifdidlion, or any part of it» a ftatute ^as neceflary, declar- 
'ing him to be.fo, and prohibiting the fupreme courts from 
^xercidng that branch of jurifdidition. « 

« The courts of ftffion and jufticiary Have a clear, radical^ 
•and original right, to judge admiral caufes as well as others, 
unlimited as to territory, and without diftindion as torpatter. 
If the admiral therefore, a magiftratc of recent date, claims 
any privative jurifdi6)ion, he mud prove it ; and accordingly 
he appeals to the ad i6th of the parliament 1681, as the 
charter of his exclufive jnrifdidion. 

The profecufors do admit, that by this ad, he has ob- 
tained an exclufive jurifdidlon in the firft inftance with re- 
fped to certain matters ; but they contend that this exclufion 
can go no further than the a£t carries it; and that both from 
the words *and intention of -the law, and from the reafon of 

' the thing, it is clear that his exclufive jurifdidion, both in 
dvil and criminal matters, is limited ratione cofifa. The aft 
confifts of two parts, which are apt to be blended together, 
and not fufficiently diftinguifhed, viz. a declaratory, and an 
enading part. • Th^ firft points out what the jurifdidtion was 
then underftood to be ; it declares the court to be fovereign, 
and to import fummary execution, the meaning of which has 
already been explained. The fecond part proceeds likewife 
upon a recital or narrative, that the high-admiral is his maje- 
fty*s lieutenant' and juftice-general upon the feas, and in 
ports, harbours, creeks, &C' and enads that he {hould have 

•*' the. fdle privilege and jurifdidion in all maritime and fea^ 
** faring caufes foreign and domeftic, civil or criminal^ what- 
** foever within the realm^ and over all perfons concerned in 
*< the fame ;'* and prohibits all other>judges from any cognl* 

'Zznc^ of the /aid catjfes, in the firft inftarice. The after-part 

•of the ad allows fujpenfions of their fentcnces in thefe caufes, 

'but no advocations. 

The recitals contained in this ad, declaratory of the pow- 
ers already vefted in the office of high-admiral, muft be ex- 
plained by the law and pradice antecedent to that period, 
and ought not to be mixt wFth the enading words, which 
give a new additional privilege to the high-admiral of being 

' exclufive in the firft inftance as to certain caufes, viz. mari- 
time and fea-faring queftions civil or criminal. 
Formerly, although he was a lieutenant and juftice-general, 

and a fovereign court in certain refpedS) yet his jurifdidion 

was 
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mm wimiiA, Uwtdnry lo the Ueas of diot tbtsH law, tiidr 
hsi» bee» aitogcther an ulurpMioii* 

Th« adinintU in civil cafes, bdng ekaiiv uaivefffal as nr 
^riioryy and limited rathm taufa, cannot De otherwi^ wii it 
|id]^e£K tO! cvimiaal mafttrs f for k wo«U . be vmsR: anooialouir 
tofui^ofe, that his criminal jurifcli&ioii is )aft the reveife oii 
life ciftl' <yfie } aiid fiich » fuppofition vtw&A be (lirtAlf can- 
trary to tbe a& 1681, in which the words marilinie and 
Itefaring, are appHed to criniihal as well as to civil caufes. 

It i» trvf , dieve is this difference lii the natiure of the thing' 
'between eivii* and criminal queftions, that few» if any in-' 
^neee can, be AjpfM^fiBd^ of a rnaritime crime cammittetf 
upon land; for which reafon Alexander King^ the amhof 
$k^t nventfoMd, fays, that maritime delids, fcom neceflty, 
MHifft be committed within cbe flow of the fits;, but ftiit, i 
any estfe can be iigsred of a maritime crime comttuttsd upon 
land, f^ e. a crime* relative to navigation, or to fea^afefis, 
the cognisanee of fueh crime falls undoubtedly in the firft 
^fiance under the admiral's privative jurifdi&ioii : and oft dio 
other hand, forgery, per] ury, adultery, murder, &c. commit* 
led on board a'&ip, fall clearly to be tried before the dours of 
jufticiary, and are improper for the atdmirars cognizance. : 

The dodjrine here laid down is fupported, by the beft an* 
tborities on the law of Scotland, as well as by precedentrand 
|he prafiice pf their courts. In the hiftorieal Iaw-trads« thd 
work of a very learhed and accurate judge, (title Coorts, 
p. 331,) this point is fully difcufied and determined) and tbe 
^thor takes notice of a cafe of murder committed at fea oil 
board a boat, which having been tried before the court of 
jufticiary, the judges at firft demurred, whether it M\ und^ 
their jurifdtdion; but, after mature deliberation^ (hejarifdic^ 
tion was fuftained. ** . 

The author of the Lafw-infthutes, Vol. II. p. 540, agrees 
in oprnion, that the exclufive jariMidion of the admiral in 
criminal cafes, is limited to tbofe ftridly maritime. See alfo 
Mr. Forbes, ifi bis Inftitutes, VoL 11. p. 238^ who enmtie- 
rates the crimes which he thinks may be tried before the ad^- 
miral. 

Sir George Maclten&ie, in his obfervations vpon the aft 
168 r, fays exprefly, that the privilege thereby given to tke 
admiral, is limited to maritime st^d fea- affairs. Mr. Bayne, 
in his notes upon the Criminal Law, is of the fame opinie^v 

Lord Stair medtionsf the (ubied in a very overly manner^ 
without entering into eattkuiafS^ and without making the 
proper drftinflions ; aVi the fame thing is to be faid of. Sir 
Thomas Craig. As to IMfour, p. 6291 of his Piadickv, 

his 
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his authority is taken from the ]aws of OUeron, and not from 
the municipal law of Scotland, fee p. 614* of the fime book; 
and his dodrine, if taken literally, goes plainly coo far, for 
it includes the affiaifs of merchandize and fijhing^ which, by 
the law of Scotland, never were underftood to fall under the 
admiral's privative jurifdidion. • 

Another author appealed to, viz. Wellwood, takes hia ideas 
likewife from the fearlaws of other puntries. At the fame 
time, in p. lO. he explains the admiral's criminal jurifdidion 
in this way, *' that they (hould have a fovereign jurifdidion 
** only proper to themfelves, over all fea^faring men within' 
^ their bounds, and in all fea-faring caufet and debates, civ^ 
♦* and criminal." 

As to precedents, befides thofe already mentioned, a cafe 
appear^^ 13 June, 1672, of a minifter in, the Ifle of Arran» 
being tried and condemned by the. court of judiciary for mur* 
der committed on board an kiflx (hip, lying in the harbour 
of that tfland. The crime was commgpced, carried on, and 
perpetrated on fhip-bo^rd, and no doubt appears to . have 
been entertained of the jurifdidion. 

Upon the 9th of Auguft, 1720,* Fairncy and other^ were 
tried before the court of jufticiary for the crime of mobbing and 
(edition, by going tumultuoufly, armed with axes, &:c. and in- 
vading an Englim (hip lying in the harbour of Leven, wound- 
ing faiiors, cutting the rigging, unhinging her rudder, carrying 
away fails and anchors, cutting* holes in her bottom, dam- 
nifying cargo, &c. A fimilar cafe was tried 2d of February, 
1756, where James Johnfton, and others, were charged with 
having violently boarded a (hip in Pittenweem-harbour, in 
which there wer« uncufiomed goods, feizing the tide-waiters, 
confining th^m to the cabin, unloading the veflcl, and then 
turning her adrift. The court demurred to the jurifdidion ) 
and though the counfel for the pannels waved the objection) 
they ordered the other party to be heard ; and, upon delibe- 
rately confidering tbe matter, found the court competent. 
The crime here was likewife commenced and carried on 
aboard the Qiip ; ^nd it could make no diSerence in the argu- 
ment, that the goods vvere taken from on board, and carried 
to a houfe on land, for the critne confided in the hoftile in- 
vafion of the (hip, and the other adts committed there. 

Upon tbe 6ih of July 1722, Helen Wilfon was tried be- 
fore the court of jufticiary for child-inurdcrj and the fadk 
charged againil her was, that (he had carried her child to the 
weft fide of an ifland, called Lammas-Ifland, nigh the har^ 
hour of Dunbar, and thrown him from a rock) whereby he 
.was killed*. This rock hangs over th^ fe^; and therq, is qo 

X doubt 
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iovibt that the crime was commrtted within thefuppofed jir' 
rifdidion of the admiralty. It U believed a ftmilar cafe wai 
lately tried before the circuit-coart at Aberdeen, and no in- 
ftances will l>e found of trials of that kind before the ad- 
miral. • 

The cafe of M^Adam and Long, in 17355 islikewife re^ 
markable. They were tried before the- admirarl for killing 
Hug^ Frafer on board a boat on the fea. The admiral pro-* 
Aounced an interlocutor on the relevancy, by which the de- 
fence being too much narrowed, the pannels wc;re found 
guilty by the jury, ^and condemned by the judge. Upon 
af^lication to the court of jufliciary, the fentence was fuf** 
pended^; and thereafter the prifoners having petitioned tb« 
court for liberation,^ the. lonls of jufliciary *^ granted war» 
'^ rant to fet the petitioners- at liberty, upon finding fufficient 
*^ caution a^d in the bookv of Adjournal, each of theai 
^^ under the pain of 300 metks, that they ihoujd anfwer to 
'^* any criminal libel, or indt^lment, that ihould be exhi- 
;'* bite againfl them before the court of judiciary within the 
*' fpaceof fix mpnths after the date of the bail-bond, at the 
^' inflance of his majefly's advocate, for the. crimes mentioned 
*" in the petition/* The court here undcrftood themfelves to 
' be cumulative with the judge-admiral, with refped ^to muc- 
'der committed at fea, as they obliged the pannels to find bail 
to iland a new trial before themfelves. "" 

. As to the C2ik of Lamb and others, mentioned on the 
■ other fide, none of them go further than to prove the admi- 
.ral's exercife of a cumulative juiifdidion with refpedt to crimes 

• committed at fea, or in ports, &c. and this he has acquired 
by prefeription in the fame way as he has done the cognizance 
of^cjvtl caufes mercantile. Neither does Lord Royftoa, in 
his manufcript notes, give any thing more to the admiral 

\than a privative j\jrifdidion in maritime caufes, in terms of 
the zSt 168 1. It is faid, that a declinature of thexourt was 
moved in the cafe of Lamb ; but the record does not fhow 

> what that declinature was, or the proceedings on it. Nei- 

-ther does it appear whether the crime tried was maritime or 
otherway^« 

-- It was faid, that if the court of jufliciary could try mur- 
der committed .within the admiral's jurifdidlion, this would 

* go the length of murders committed, not only within th« 
' narrov«^ fe^s or ports belonging to Scotland, hut in the mod 

diftant parts of th^ ocean ; which the pannel's counfcl were 

' pleafed to figure as fome thing extremely incongruous. But^ 

with fubmiffion, where does the incongruity lie ? when upon 

all hands it is admitted, that the courts of feifion and jufti- 

clary 
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xhty am do'e^ty thiag in the (tcomi mAkact^ itkBi't\i0 id^ 
ttiiral on do in tii6 iirft ? l^efe (atptcmc comts hdmg QMk 
l>etcat to reviev the admiial's fi:iiteooei« hfive ckarty ft jur 
rifididion over bts cenritory ; and they do noc diTpuie wick 
him that certain matters muft, in the firft inftance, hfl ttaM 
4»efore hiai. There is no defed of jurifdidioAi but OMTtly a 
:fta«utary injttnAtoSy that maritiniw caufes Aiall firft be liiod 
•by the admiral^ fub)ed to the review of the in^Mme oottrte^ 
•if the admiral can try a crime commitiied on ftbe^noft d^ifiaftt 
parts of the ocean, there can be no doubt that the coiifit of 
<^ufii£iary can do. the fame, tbfidgh» in .ord^ to enable botb 
^be one and the other to do it wilhefied»' tbepffffoa guilty 
isauil return to5GotIand» fo as to come witbin ibeir powfif* 
'and be perfonaliy brougjht to. trial. 

' It was neict faid, that fordgners coming aecid^Qtstli)r bef« 
on Oiipboaid, ought not to be tried by the mttnkiiNd laws of 
^^e^ country, but by fomo genecaJ law of nationi. Btit m 
•rke £r(l place, this ofofenrabon, when applied to ihepradioe 
in Scotland, fails in- one material particular, vie. that the 
admiral, in criotinal cs&s, tries accordiog.to fibe monici^^al 
:]a.w8 of Scotland. 2diy, The obfervation eould at any .ratte^ 
'go no further, than ito make it .expedient that he ihouM ba^ 
-%e cognizance over fea-faring ptrfonsy as wdl as faafaring 
^maticrs : but no reafon from (hence OGCura, wbyt in citfes 
ivbich neither concern (eafaring matters, nor feafarJsg pcrlbni, 
le /hould bave an exclufive jartfdidioiK. At the faflie time, 
it has already been fully ei&plained, diat his juctfdiiSHon .is 
^ifiinguilhed ratime caufg^ in the £ame way as ^cclefiaftiCfid, 
military, or confiftorial jurifdi^iQn, and that bia Ji^nstendod 
exclufive jurifdiiftion over a territory is without £m>dation. 

It was argued, that originally under the fieudal .govern^ 
ments, all jurifdidlions werie territorial and privative, nod 
•particularly the jurifiiiftrons of barons and lords of regalsiy 
in Scotland, who had a power of replcdging even .fcom the 
^^uAtce-courts. fiut whatever may have been tfiecafe wifth 
fefpei^l totboTe ancient jurtidi&ions, it is plain that. the ad- 
imiral's was of a difierent nature. The.powerofrepledgtng, 
competent to barons, royal burroughs, and lord:^ of foga- 
Mty, was much weakened, if not totally annihilated, before 
the adniiral'e jurifdidion had an exiftence. And.even in the 
%<c3rlicft times, a baron whorepledged was obliged to-find fure|y 
in the court where the criminal was attached^ to do jtrftice 
within year and day. Quon. Attach. Cap. 8. As ioon as 
.the court of fcffion was eftablflied, all courts in tiie kingdofn 
• were rendered fubordinate to that court in qivil matters, and 
the power of replcdging in criminal eaics was^aifi) by d<* 
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greto taken avlray^ Tliefocafiss, however, o^ hUttbhj tM ft^ 
gadicy jurif4iAi(m have nothing (o do With the prefent qutf-. 
uon* 

Another amiment lifeii was, that warrants and execution^ 
iffuing froui tb^ ftffion and jufticiafy required the concurrence 
of the adoiirti, in cafes where they were to be Ufed uptm tbtt 
fca^ or in other parts of hit fuppofed territotje. 

But when this liiatter i^ enquired into, it tUrhd out tb be 
of no confequence to the argument* When letters of born- 
i4)g and poinding are ifliied in civil cafea, if a fhip ot othef 
maritime fubjeft is to be a&fied, it is ufual to apply for the 
adrfiiral's concurrence, who writes on the back of the letters 
Ia thefe. words, ^< The judge of the high court of admiralty 
V hereby grants his Concurrence for putting the withih letters 
M, to due and legal execution as to all maritime fUbjeSs«*^ 
This proves nothing but that the admiral is the proper judge 
in maritime affairs, and who hks the power over maritime 
<iibje€t^ In order to arreft a fliip his concurrence may be 
thought neceiTary) but it is an admitted point, that in civil 
queftions, though arifingon board a fliip, if they are not of il 
mairitinle nature^ his juHfdi^kion is not privative. 
« .As i6 criminal warrants,, the pra£licfe is not unifotiiii Id^ 
fiances happen every day of warrants to apprehend criminals 
etanted by the judges of jufticiary^ being executed on board 
Slips by the macer of jufticiary without any other authority^ 
Aainftance occurred within thefe few months of two crimi^ 
nals being ^prehended on board a fhip lying at 
and carried to prifon by the macer^ upon a warrant of that 
kind ;' and it can be proved by the macers and other offlceri 
of the law, diat this is a cafe which frequently happens. 

At the fiioie tlme^ it is believed that other inftances can be 
given of applications made for the aSftance of the admirals 
oScirt to ^ecute warranty on board a ihip ; and the reslfoii 
of the pradice feems to he this, that the me^enger who exe- 
Giilit a jufticiai^r warrant being conftituted aflnriff'in ihatparft 
for the purpofe of executing (aid warrant, it may be doubted 
how far his power of iherifflhip conferred upon htm could 
feach to parts Which are beyond the ordinary bounds of a Ihe- 
rifTs jurifdiaion. The defeS therefore* if there is any, lies 
liot in the Want of jurifdidion in the court, but in the want 
of power in the exectitional officer^ 

At the fame time it is more probable that the only mean- 
ing of the pnidice is, that as all officers of the la^ are re^ 
quired to give their affiftance In executing fuch warrants, the 
macer of j.ufticiary, when he has oceallon to go on board' A 
Ihip, naturally calls for the affiftance of the officer of admi- 
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ralty, under whofe immediate inrpcaiort all (hips are ; an^fof 
the moft part the admiral. hears nothing of the matter, aU 
that is done being to take the officer's concurrence, who, ac- 
cordingly, upon being defired, gives bis affiftance in executing 
the warradt. 

It is plain, from what has already been faid, that the court 
of jufiiciary has, at leaft, as ampi^ a jurifdr^lion in point of 
territory as the admiral court can poffibly have. Both thetr 
commiffions arc equally extenfive. The warrants of jufii- 
ciary go into the fuppofed territory of the admiral, and are 
every day executed there, fometidies with concurrence of the 
admiral's ofScer, and as often without it. Every ad of that 
kind would be null and void if the court of jufticiary had no 
jurifdidlion over that territory. Nay, the court, and the of- 
ficers of jufticiary would be every day liable inr the penalties of 
wrongous impritonment, were there any foundation for the 
pretended eiiclufive jurifdiftion of the admiral ; and it is plainly 
of no confequence, that the admiral's affiftance, or rather 
that of his officer, is fometimes required for the reafons al- 
ready mentioned. 

It was, in the laft place, faid, that the law of France, and 
the }aw of England made in favour of the pannel's dodrine, 
and particularly an ordonance of Lewis XIV. made in the 
fame year with the aS i68i. 

It is immaterial to enquire what the laws of other countries 
may be in a matter which depends on the municipal laws of 
Scotland, and the conftitution of Scots courts. The profe- 
cucors are unacquainted with the law of France, where the 
admiral's jurifdidion maypoffiblybe territorial in the fame 
way as in England ; but from the authorities appealed to on 
the Englifti law, they apprehend that no argument whatever 
can be drawn from them to the prefent <afe. It would feem 
that in England all crimes muft be tried as in a certain coun- 
ty, and that crimes committed upon the high fea not being 
within the body of a county, are tried by fpecial commiffions 
of admiralty. The jut ifdi<5tion there is diflinguiihed not ra ^ 
tionecaufa^ but ratiom territorii* All maritime contra^ en- 
tered into upon land are determined by the courts of com- 
nion law ; and ail matters of whatever kind which take their 
rife upon the Tea, are tried by admiralty courts. 

At the fanic time it appears from judge Hales, Vol. II.p.i6, 
&c. and other authorities, that the diftindion of territory is 
between land'. and water; and that a crime committed, or 
cpntra(S entered into upon the- dry beach or ihore, though 
within the £ood mark, fails under the cognizance of the 
conxmon law courts. The fpace between the high and low 

water 
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water mark ts interchangeable, being a part of the Tea when 
covered with water, and parcel o;f a county when not co- 
vered ; and the cafe of one Lacie is mentioned, where it was 
found that if a man be firicken upon the high fea, and die 
upon the ihore after the reflux of the water, the adniiral, hj 
▼irtueofhis commiffion, hath no cognizance of that felony* 
Had the prefent cafe therefore happened in England, there 
would have been no doubt of jurifdidlion. 

And this leads the profecotors to conclude with an obfer* 
vation upon the aft 1681, which was omitted in the courfe 
of the argument, viz. that although the flood^marks or firfl 
bridges are mentioned in de(«:ribing the admiral's juftice-ge- 
neraHhip upon navigable rivers $ yet thefeexpreflions feem to 
be applicable fingly to navigable riversy and not to the (hore 
of the fea in other places. It may be neceflary, in the cafe 
of rivers, to point out fome boundary of that kind between 
the river and the fea, to fupply the want of a vifible boun-' 
dary ; but with refped to the fea-fliore, no fuch boundary 
18 neceffary, becaufe nature itfelf points out the diftindion 
between dry land and water, viz. where the dry land ends, 
and the fea begins -, or in other words, the margin of the 
water at all times, whether at high or low fea. 

If this obfervatton be juft, the pannel in the prefent 
cafe could have been been brought to trial no where elfe but' 
before your lordihips, as the hA was not even committed' 
within the fuppofed territory of the admiral. And upon the 
whole, as the prefent cafe has nothing to do with maritime 
affairs, aa neither a fea*faring matter, npr fea-faring perfons' 
are concerned; as the unfortunate lord was murdered upon 
t^e dry land, within a few yards of his own property ; and as 
the couj;t of jufticiary is the fupreme criminal court of this 
countryi no reafon occurs why fo important a trial (hould 
be fent to the admiral court. 

JOHN DALRYMi^LE replied, 

THAT he had two propofuions to maintain; firft, 
that the admiral has a general criminal jutifdidion within 
flood-mark ; and fecondly, that that jurifdidion is privative : 
for the iirfl* he refers to the following authorities. Prefident 
Balfour, p. 629, in the reign of queen Mary : Melvil, p. 10, 
and II ; and Craig, old edition, p. 378. In the rei^n of 
king James VI, Sir George Mackenzie, p. 197 : and btair, 
p. 675^ in the reign of Charles II. the ftatute 1 681, and 
Bankton, Vol, II. p. 540, who wrote lately. The fecond 
propofition is proved, hrft, by the nature of jurifdidion in 
Sxx>|land ; fecondly, by the nature of the admiral^s jurifdic- 
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lion ; 8ind hilly, by authoritfes of the Scots law. With 
regard to the ffrft ot thefe, tfpon the cohqueftof tbe Romaa 
provinces by the feudal nations, the old lurUdiAions were 
aboliihed, and pew ones eftabliflied. All ihefe hew jurifdic- 
lions were bounded by territorial lines, and were privatife 
in the iirft inftapce, though fubje^l to the review of the king's 
, courts : the baron, the iheriff, the bailie of a burrow, tba 
lord of regaiityt aind the proprietor of a private juSidary, 
all judged the people living within their refpedive boundisy 
and were privative of other courts, the abfolute proof of 
which is* that they could repledge thfeir people frpm each 
other, and from the king's courts, Quon. Attach, cap. 4« 
j^alfour, p. 48. Stat. 1488. cap. i. Leg. Burg. 35, and c. i« 
iter. Juft. p. 12. Nay, and the people weiepunilbe^ if they 
i^boMtted to any other jurifdiAion than their own. Qo^ad^ 
Attach, cap. 27. Book I. cap.' 3a. Balfour, Tit. lodges. 
Theft original jurifdiSions would have continued for ever 
privative, had not the king's courts been made cumulative 
with them by ftatute. The fupreme civil courts .of the fef- 
^ $on, next of the daily council, and laftly, of the ieaoacil 
9|id fefi$oa, were $11 made cumulative by different ftatutes jl 
and in. the fan^e way the fupreme criminal court, tbatbf iho^ 
jufiiciary was made cumulative with the original jurUSic- 
tions, otherwife they muft have continued privative to this 
4^yi The admiralty jurifdi^Hon was originally in the family 
of Lenox, ^nd paft by fucceiffion to the crown,' as heir to 
that family* Jt was bouhded by a territory, vis. the flood- 
mark i and it could ceafe to be privative •nly, by one or tvvo 
ways, either in quality of the original creation, or a fUtute, ' 
piaking the jurifdidion of the common*law courts cumula- 
tive with it, neither of Which was the cafe here* Secondly, 
1^ fe^ond proof from the nature of jurifdifilon, is, tkit the 
writ of no other court can be executed in the bounds of the 
i^dmiral; no horning, caption, poinding, and arreftdient, or 
warrant pf the court of jufticiary, pan go into his bounds 
'^without his concurrence. The court of jufticiary cannot 
l)ave a jurifdiflion where it cannot execute any writ« Again, 
the jurifdi^iion in queftion is privative, from the nature of 
the admiralty jurifdtdion. The jurifdi^ions arife from the 
neceiBties and interefts of trade, for nations at firft would 
jiQt trade with each other, unlefs queftions, which aK>fe be-- 
twi^ct traders, were to be decided by the law of tiacions vvhich 
they knew, and not by thp municipal law which they did 
not know \ and unlefs their perfons, when they went to the 
feas and the harbours on the coafts of the foreign Country 
^ere'tP b^ judged by a jud^ who proceeded upon the law of 
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nationa. Lafljy, .the authorities of the Scotch Ifiw (bowed 
file' jurifdidion to, be privative. Balfour 'j(ays|b^ P*^2g* 
Melvil, p. 1O9 and 11, &c. Lorid Stair, p. 675. for in thit 
Ikft author, the word prspir involves ifi itprcperty ; it p ap* 
plied and repeated to four difierent courts, all of which have 
a property ill their own jurirdiA,ibns, anfl ^ire privative of all 
Otb^r; quoad the objects 'lyhicb lpr4 §tair affigns to them ; 
but x^eiiA ibii puts the matter out of doiibc, as will ap- 
p^r from tlie adnhirars jurifdidlion ; for there is no knowing 
^e hw, without knowing the hiftory of tf^e Jaw. It was 
brigii^ally privative V but as there .wa$ 9.nly one judge, with ^f 
triffing ibmience for his trouble, and^He, often mgdeft and 
diffident, he applied, in difl^cult cafes, tp the king and coun-> 
ci) fdr affiftance ; they ordered the couft/of jtifUciary to af** 
fift thenif Macken?jie, p. 193. From thence the court of 
jufticiary came to give him affiftaoce where h was not alked^' 
tfalf^ur,' p. i&^4. Melvil, p. 10. And thus the court p/ juf«* 
ticiary came, before ^he ad 168 1> to take upon th^qi to f^sp* 
cieed^ though unwarrantably, as if they hacfbcen cumulativp 
with him. Mackenzie." 

In the year ]68i» the ^uke of York came to Scotland, to 
take the admiriij^ration of it* He w^s the ktne s commif-] 
fioner to the parliament, and lord bign admiral c? Scotland** 
Amon^ ni9fiy vices be had, one virtue: ^e waslfpofl p^ 
naval affairs and of trade. TheaSs of the parliament i68s^ 
ibow his attention to tbefe objeds; and^^anlong'others, the 
ad iaqueftioD^ fpr ^he ^i&dv^ugea to trs^ 0/ ^roy)^- 
iiig upon tb<; priyi|tiYe jurifdiiftipi^ 0/ thf ado^ir^^ hf^Ag ^YAr 
ous, thi^ zQ. was a remedy for thpfe enf roapijiq^oi^ an4 
declared th^ Pfi^ui^l privative luriidi^ipB^ of ^h^ a^H^VClli 
At that tiine the duke of York was in clofe connexions 
and correfpondence wicb Lewis XIV. and the aft in queftion 
was borrov^ from an ordonance of that prince. The dates 
ibow this, for the ad is dated a month after the ordonance. 
The preambles (bow it, for the fubftance of both it the 
fame, though there is more verliage in the French preamble ; 
and the enaftment is the fame, for they both declare the cri- 
minal jurifdiftion of the admiral, and that that jurifdi£lion 
ihall be privative; fo that the two afts mud have been con* 
cei ted together. Moreover, the aft 1681 declares the ad^ 
mirars jurifdiftion to be fovgrtigny which draws this^confe- 
quence after it, that it muft be privative, for there js no fo- 
vereignty without independance of the other four fovereign 
(;0mt)l in Scotland ; the feffion, jufticiary, exchequer, and 
parliament, confidered as a court are all piivative. It de-< 
cl^rc^ too the adoiiral ioh^ jujlwar^ in tbghi^hfeas j but every 
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court of jufticiary is in its own nature privative. The juf* 
ticiary of all Scotland in the* hands of the Argyle family was 
privative till bought off. The jufticiary which they reuined 
oyer Argylefliire after the fale, continued privative $ the High- 
land jufticiaries were privative; the prefent court of Jufticiary 
is privative upon the land, and upon the fame plan ofanalogy; 
thejufticiary of the admiral muft be privative in bis bounds, 
viz. the fea, the harbours, and the coafts. Such are the 
heads or fubftance of the arguments and authorities, proving 
sl)at the admiral's jurifdiftion is privative and exclutive of 
that of this ^ourt^ at leaft in the iirft inftance; but as the 
queftion is of confiderable importance to the conllitution of 
both courts* and to the people of this countrv, as well as 
foreigners, it would be neceflary that the court inould appoint 
inifbrmations to be given in upon it, in order that the matter 
might be treated as fully as it requires, and confidered with 
due deliberation. 

Mr. Dalryrople further repref«ited. That having written 
the foregoing reply without feeing the anfwer maSe on the 
p^ of the profecutor, or having accefs to any of the writs 
and manufcript authorities referred to by the profecutors 
counfel in the debatet he will be^ forgiven if he has omitted 
to anfwer any argument that may be there ftated ; and hopet 
it will be marked in the record. of court, that his reply wa» 
drawn under thefe circumftances. 

Mr. Hay Campbell anfwered. That both parties were in 
the fame uKiation, having made up their minutes from the 
notes which they took of the pleadings, and there ^as ao 
occadon for any infpedion of each other's minutes. 
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Curia Jufticiaria S. D. N* Regis tenia in ncva Sejjionii 
Demo de EMnlurgb^ vigefimo fecundo die Decembris 
millefimo feptingentejimo &? fe^iagefimo none per Honor- 
abiks viros ^bomam Miller de Barjkimming dominum 
Jujiiciarum clericum^ Alexandrum Bofwell de Aucbin^ 
leck^ HenricufH Home de KaimeSy Jacohum Fergufon 
de Pitfoury Georgium Brown de Coalftoti^ fc? Ro- 
bertum Bruce de Kenneth iominos cpmmffionarios juJUci-^ 
ariic di£f. S. D. N. Regis. 

Curia legitime Jffirmata. 

INTRAN. MuNGo Campbell, excife- officer zt 
Saltcoats, in the county of Air, pre- 
fent prifoncr in the Tolbooth of Edin- 
burgh, pannel, 

Indi6ted and accufed as in the preceding Sederunt. 

Parties procurators prefent as in laft Sederunt. . 

The lord juftice«clerk, and lords*commiffioners of jufticiary 
bisiving confidered the debate viva voce at their laft fede- 
runtand foregoing minutes, they find. That the court 
has jurifdidion to try this indidment in the firft inftance^ 
and therefore declare. That they will proceed accordibgly* 

(Signed) THO. MILLAR, J. P.D: 

The indi£ltnent being again read over in open court, and the 
pannel being interrogate. If he was guilty or not guilty^ 
he anfwered, That he was not guilty. 

Mr. Robert Cullen, on the part of the pannel, and Mr. An- 
drew Crofbie, on the part of the profecutor, being heard 
at great length on the relevancy of the indidmenr, the 
lord juftice-clerk, and lords commiffioners of juftictary, 
continue the diet 'at the inftance of Archibald Earl of £g- 
lintoun, and his Majefty's advocate, againft the faid Mungo 
Campbell, pannel, and whole other diets of court til^ 
td*morrow at twelve o*clock, in this place ; ordain parties, 
witneiTes, affizers, and. ail concerned, then to attend, each 
under the pains of law $ and the pannel in the meantime 
to be carried back to prifon. 
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Curia Jtifticiarfa S. Z). N. Regis tenia ik h(n/d SeJhniJ 
DcUnd deEStAnrgbi vifefimo teriio Mi Decenibris mil^ 
Ufim fepiiHienteJimo & [txn^efim nonb per honor a- 
Mei viros Tbomam Miller de Barjkiniming^ dcmhum 
jiiftitidhm clericum^ Aeadndrum Bofitell dt Jucbin-* 
leck^ HenricUni Home de Kaimes^ Jaiohkfk Fergufon de 
Pitfcur^ Gecrgiuin Brt^n de Codljlon^ (^ Kobertun$ 
Bruce de Kenneth donUnas c(nHm{fflofkirics jiffiimri^ 
&Et. S.D.N. Regis. 

GuriA ligitinie a$rfk&ta. 

INf R AN. MiTNoo CaiSipbell, exeifc*office^ a(c 
Sialicoats in the county of Air, pre« 
ient prifonir in the Tolbooth of Edin** 
burgh, pMntlf 

Indi&ed aiid accufed as in the preceding &derunt. 

Parties procurators being further heard at great length 
00 the relevftiKy of the indi£taient, 

The lonHtifttce-clerk and lords-commtffiDnerj of juftteiibyy 
ordain ooth parties to give in to the clerk of court, in- 
fonhMi6nft upon the debate, in drder to^e recorded \ the 
profecutprs to give in theirs againft Wednefday the thi^ 
dky of January next to come ; and the procurators for the 
pannd to give in his againft Tuefda^ the i6th day of 
the faid month ; dontinue the diet againft the panhel, and 
whodc other diets of court till Monday the tw«nty*ftcoM 
daj of the faid month of January \ and ordain parties, 
witnefles, affizers, ax\d all concerned,. then to attend, «ach 
linger the pains of law ; and the pannd in the mean time 
to be carried biick to prifon. 

'^^ See tbe akcve-menlioned Is fOKHATioss^ printed af 
iarge^ at the end of this Trial. 
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Curia Jujiidaria S. D. N. Regis tenia in nova SeJJionis 
Donw ide Edinburgh vigejimo fecundo die Januarii mil- 
leftmo^ feptingentefimo ^ feptuagejimo per Honor abiles 
viros, Thomam AS Her de Barjkimming diminum jufticia* 
rum ckricum^ Alexandrum Bo/well de Jucbinleck, Hen- 
ricum Home de Kaimes^ Jacobum Fergujon de Pitfour^ 
Georgium Brown de Coalfton^ et Robertum Bruce de 
KenneUy dominos commijjionariosjujiiciaria diSi. S. D. N. 
Regis. 

Curia legitime Jffirmata. 

INTRAN. MuNGO Campbell, officer of excife 
ac Saltcoats, in the county of Air, pre- 
fent prifoner in the Tolbopth of Edin- 
burgh, panne], 

Indided and accu&d as in the preceding Sederunt. 

The lord juflice«clerk, and lords commiffioners of jufticiary 
having confidered the criminal indi£iinent, raifed and pur- 
fued at the inftance of Archibald Earl of Eglintoun, bro- 
ther-german to the deceafed Alexander Earl of Eglintoun, 
with concourfe, and alfo at the inAance of James Mont- 
gomery, Efq. his Majefty's advocate for his Majefty's in- 
tereft, againft Mungo Campbell, Excife-Officer at Salt- 
coats, in the county of Air, pannel, with the debate and 
informations thereupon, they find the indidment relevant 
to infer the pains of law ; — but allow the pannel to prove 
ajl faAs and circumftances, that may tend to exculpate 
him from the crime charged, or alleviate his guilt; and 
remit the pannel, with the indictment as found relevant, 
to the knowledge of an aiSze. 

(Signed) THO. miller, J. P. D. 

The lord jufticci^clerk, and lords commiffioners of judi- 
ciary, continue the diet at the inftance of Archibald Earl 
of Eglintoun, and his Majefty's advocate, againft the faid 
Mungo Campbell, pannel, and whole other diets of court, 
till Monday the fifth day of February next, at eight o'clock 
in the (morning, in this place ; ordain parties, witnefles, af- 
fizers, and all concerned, then to attend, each under the 
pains of law, and the pannel in the mean time to be car- 
ried back to prifon, 
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Curia Jfifiiciaria S. D. N. Regis tenia in nova Stents 
. Domo de Edinburgh quinto die Febritarii millejimo fep- 
tingentefimo et feptuagefmo per Honor abiles viros Tbo^ 
mam Miller de Barjkiniming dominum jufiiciarium cle- 
ricum, Jacobum Fergufon de Pitfour^ Georgium Brown 
de Coalfton^ et Robertum Bruce de Kennetty dominos 
commijjionarios jujliciaria diS. S. D. N. Regis. 

Curia legitime Jffirmata. 

INT RAN. MuNGO Campbell, officer of cxcifc at 
Saltcoats, in the county of Air, pre- 
fcnt prifoncr in the Tolbooth of Edin-^ 
burgh, pannel, 

Indidled and accufed as in the preceding Sederunt. 

Th^ lord jufiice-clerk, and lords commiffioners of ]\x^\Q\2txj^ 
continue thf diet at the inftance of Archibald Earl of 
Eslintoun, and his majefty's advocate, againft the faid 
Mungo Campbell, panneL, and whole other diets of court, 
till Monday the 26th day of February infant, at eight 
o'clock in the niorniug, in this place; ordain parties, wit-* 
riefies, ailizers, and all concerned, then to attend, each 
under the pains of law, and the pannel in the mean time 
to be carried. back to prifon. 

(Signed) THO, MILLER, J.P.D, 
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Curia yufiiciaria S. D. N, Regis tenta in nova Sefftonii ' 
I>omo de Edinburgh vigefimo fexio die Februarli mil* 
lefmo feptingentefimo et Jeptuagefiino per Honotabikf 

' viros Thomam Miller de Barjkimming dofninum jufiici^ 
arum clericum, Akxandrum Befwelt de Aucbinledk^ 
Henricum Home de Kaimes^ Jacobum Fergufon de Pit* 
four^ Georgium Brawn de Coalfiony et Robertum Bruce 
de Kermeit^ dordnos cdmmijfionarios jufiiciarid. diffi 
S. D. N. Regis. 

Curia legitime Ajffirmata. 

!NTR AN. MuNGO Campbell, cfficcr of excire at 
Saltcoats, in the county of Air, pre- 
fent prifoner in the Toibooth of Edih-*' 
burgh, pannel, 

Indi(5);ed and accufed as in the preceding Sederunt. 
The Interlocutor of relevancy being read over. 

The lord juftice-clerk, and lords cornmiffioncrs.of jufticiary^ 
fine and amerciate Robert Sandilands of HerdmonfhielSi 
and Alexander Kincaid, Bookfeller iti Edinburgji, each in 
Che Turn of one hundred merks Scots, for not attending 
ihis day and place, to have paft upon the a^ze of t)>e^ faid 
Mungo Campbel], as they were lawfully cited foir that 
cffc(Si, thrice called, and not compearing. 

Mr. Maclaurine, for the pannel, reprefented. That the lift of 
the perfons to pais upon the ailize had been made up by the 
clerk of court, who was in ufe to inake up fuch Hfts^ but 
that it would not be difputed, that before making up the faid 
lift, the doer for the private pFofocutor had fuggefted to the 
clerk, that he was defirous a number of Janded gendemen 
fhould be upon faid lift. That the clerk made up the lift 
accordingly, which was laid before, and approved of by the 
judges ; but that it would not be difputed, that before the 
judges, at leaft before it was figned by them, the faid lift had 
been fhown to, and approved of, by the doer, fpr the private 
profecutor, at whofe fuggeftions alterations, had been made 
thereon. That he apprehended, in order to make a trial by 
ajuryfafeand fair, it is abfolutely neceffary that the profe- 
cutof (hould have no concern in the nomination of the af- 
fize, or be allowed to fugpeft any particular -perfon, or any 
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particular fet of men, however reljpedable, to the clerk, as 
proper perfons to be put upon the lift ; bccaufe^ if that wa» 
allowed, an advantage mig^t be taken of pannels» as perfons 
may be put upon the affise, who, from certain circumftances 
and {ituations, may have prejudices againft the pannel ; and 
that, therefore, when any (uch thing appeared, he appre- 
hended, a lift fo made up (hould be laid afide, and another 
affize called ; and that in this cafe, as it was not difputed, 
ahd if difputed, could be eafily and inftantly proved, that the 
doer for the private profecutor had fuggefted to the clerk, that 
a number of landed gentlemen ihould be put upon the jury, 
which was accordingly done, though not nectary in this 
cafe, as the pannel was not a landed man ; and that the lift 
of the afiize had been Ihown to, and approven by the doer 
for the private profecutor, he apprehended that a challenge 
lay againft the array, or the whole affizers fummoned. 

Whereupon Mr. George Muir, principal clerk of court, 
being called upon by the court, and aflced. Whether what 
was fet forth by Mr. Maclaurine was the truth ? — He inform- 
ed the court, that after he had made up a lift of affizers in the 
ufual manner, to be laid before the judges f6r their confide- 
ration, he being then confined to the houfe by indifpofition, 
—Mr. John Mackenzie, writer to the fignet, agent for the 
profecutors, happened to call upon him ; and he having 
(hewed him the lift for the jury he had made up^ which then 
confifted of ihore than forty- five perfons, Mr. Mackenzie 
obferving the names of Sir William Cunningham, and Sir 
Robert Myreton among the jurymen, told him, he thought 
fhefe improper perfons to be in the lift of jurymen, on ac- 
count of their near connection with the Earl of Eglintoim 
the private profecutor j Sir William Cunningham being ne- 
phew to the Earl of Eglintoun, and Sir Robert Myreton 

father-in-law to Sir William. Whereupon he ftruck out 

the names of thefe two gentlemen : that this converfatioir 
was merely accidental, and he does not think that he had 
any other converfation with Mr. Mackenzie on the fubjeft, 
previous to the lift being figned by the court ; that in parti- 
cular, Mr. Mackenzie did not defire him to take the jury- 
men from any clafs whatever. 

Mr. Lockhartfor the profecutor thereupon moved, that as 
there was no relevancy in* the objeiSlion to the lift of afiize, 
which is the aft of court, not of the clerk, and, in this cafe, 
BO impropriety on the part of the clerk, that therefore the 
objeftion ought to be repelled* 

The 
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The lorf juftkre-clerfc, ^nd* lords eoxnmilfioncrs of julli- 
ciary) having confidered Che foregoing objedion, with 
what has been declared by the cleric, of courts cbey re- 
pel the objection, and prdain the trial to proceed. 

(Signed) THO. MILLER, J. P. D, 

J The lords then proceeded to name the following perfons 
to pafs upon the ailize of the faid pannel. 

Hugh Dalrymple, oF FordelU John Buchan, of Lathem. 
Wm. Tytlcr,ofWoodhouflee. Tho. Sharp, younger ofHouf- 

ton. 
John Chriflie, of Baberton^ Henry Lindefay, merchant In 

Edinburgh* 
Alex. Sherif, of Craiglelih. Wm. Maghie, merchant there. 
James Finlay, of Wallyfoord. Robert Arthbuthnot, banker 

there. 
Peter Robertfon, goldfmith in Edinburgh. 
James Hunter, banker in Edinburgh. 
Arch. Hart, merchant there. 
John Fife, banker in Edinburgh. 
Walter Hamilton, merchant there. 

Who being all lawfully fworn, and no pbjedion on the 
contrary. 

The profecutor for proof of the libel proceeded to adduce 
the following' witnefles. 

ANDREW WILSON, Wright, in Beith, aged forty 
years and upwards, married, folemnly fworn, purged 
of malice and partial counfel, and interrogate, depones. 
That upon Tuefday the 24th day of Odober laft, he 
being then employed in fomc part of the late lord 
Eglintoun's work, attended his lordfliip from Eglin- 
toun to ArdroJffan and Fairly, where his lordfliip in- 
tended to go— That his lordfliip was alfo attended 
that day by John Milliken, John Hazle, John Coo- 

?er, and James Hutchefon, his lordfliip's fervants^ 
That they left Eglintoun after breakfaft, and ftopt 
fome time at Parkhbufe, to the wefl:, or north we ft of 
Saltcoats^ where they were joined by Alexander Bart- 

ieymore. 
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he thought that the panne) Teemed to be in anger at 
this time ; but as he was not acquainted with the man 
before, he can fey nothing further upon the appear- 
ance of his anger. And further depones. That when 
Campbell ufcd the above words, and when my lord 
was ftill advancing, he heard the pannel fay, *• Keep 
•* off my lord, or by God I will (hoot you.'* That af- 
ter this there was fomc words paft between my lord 
and the pannel ; but as the deponent was then about 
twenty yards behind my lord, holding his horfe, he 
did not hear what paft betwixt them,- excepting that 
he heard fome mention of property, by both of them, 
but could make no fenfe of it. That at this time 
Alexander Bartlcymore was come up, and he heard 
him fay to the pannel " For God's fake, Mr. Campbell, 
*^ deliver up your gun to my lord •,'* but did not hear 
yrbat anfwer the pannel made ; and the deponent 
about the fame time made the fame rcqoeft to the 
pannel to deliver up his gun to my lord, but either 
he did not hear him or he made no anfwer. Depones, 
That during all the time of the panncPs retreating 
and pointing the gun, as above defcribed, he always 
had his thumb upon the cock, at Icaft fo often as the 
pannel was in fuch a fituation as the deponent could 
obferve it, and always obferved the gun pointed to- 
wards my lord, as above defcribed : and further de- 
pones. That when the pannel was retiring and my 
lord advancing, in the manner above defcribed, the 
pannel fell backwards by a ftone upon which he ftruck 
his foot, by which the gun was raifcd paft the per- 
pendicular, and rather pointing backwards from my 
lord, the pannel being then lying upon his back : 
lipon which my lord ftopt for a little, ^ind then moved 
his left foot as if intending to pafs by Mr. Camp- 
bell's feet •, upop which the pannel raifed himfelf upon 
his elbow, pointed the gun at my lord Eglintoun, 
and fired it into his body ; and that my lord, at the- 
time he received the (hot, was not above three or 
four yards from the muzzle of the gun. That the 
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j&ot tntftttdhi^ left fide^ owing, as he 4pprehend|, 
to the poAure his lordlhip was in by the movemenc 
Jie made as abovc-defcribed — ^Depones, that my lord ^ 
walked Ibme fteps after receiviDg the (hot towards th^ 
ihore,; With his hand upon the wound ; and as h^ 
pafled near to the deponenc» he looked to him and 
laid, he was gone^— That prefehtly after he faw the 
pannel engaged with John Milliken, and endeavourr 
jng to wtieft out of bis hands the gun which Milliken 
had .brought from my lord's coach — That he had 
not obferved this gun before that time. — ^That, upon 
obferving this ilruggle, he called to Bartleymore to 
go to MiUiken's'affiftance, for, tliat that man would 
ihoot more of them -, which Bartleymore accordingly 
did, and prevented the pannePs getting poflTefllon of 
jhc gun. That thefcrvants, and the deponent, after- 
wards tied the panneFs hands, and before this time 
the deceafed loixi called out to his fervants, <^ Dpn'c 
«* ufc him ill."— That the deponent defircd the pan- 
nel to go towards my lord, who was then lying upon 
the ground, with his fervants- about him.— That 
Campbell accordingly walked up, and my lord Ipok- 
ing at him faid <^ I would not have fhot you, fuppofe 
*' you have (hot me,'* and again repeated — ** I would 
" not have Ihot you.*' — ^Depones, That at the time 
that the pannel fell backwards the deponent thought 
my lord might have taken the gun from i)im, becaufp 
he was fo near the pannel, and* the pannel was fome 
time before he recovered himfelf ; but he heard no 
body advife my lord to make ufe of that opportunity 
of feizing the gun. Depones, That after affiiling 
to carry lord Eglintoun (;o his coach, the deponent, 
with one John Hamilton, who had joined them, after 
my Iprd had got into the coach, conduced the pannet 
as a prifoner to Saltcoats. That upon their way thi- 
ther the deponent afked the pannel what (hot his guA 
was charged with,— To which the pannel anfwerefl 
*' It did not (ignify, as be had got as much as would 
** do for him if he were all the earls in Scotland.** 
G But 
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But upon the deponent's faying that he might fatisff 
him fofaras to tell him. what the gun was loaded 
^ith, he faid it was loaded with fmall flio?. — That the 
deponent afterwards afked hini if he was npt forry for 
'^hat he had done*, anfwered ••No/ fori will; yield 
•• my gun to no man, and would rathcfr yield my life ;** 
and thinks he added thefc words " That if it was ta 
^^ do he would do it again rather thstn part with his 
** gun; for that he would rather part with'his life 
*" than his gun ;" and he further addcd^ •* That if 
*' lord EglIntoun*s gun had not been wrong 'lie would 
'•• probably have (hot another." And being interro- 
gate for the pannel, depones. That when my lord 
was advancing upon the pannel, he frequently ob- 
ferved his lordfhip turning from the one fide to the 
other, in order, as he underftood, to avoid the direc- 
tion of the pannel's gun^ and he as often obfervcd 
the pannel change the direiflion of the gun fo as to 
keep it pointed at the earl : and being defired to ex- 
plain further in what manner the gun was pointed to- 
wards the earl, he again defcribed it before the jury 
as raifihg the butt-end of the gun a little above his 
haunch, and the muzzle of the gun a little upwards, 
pointing towards the earl. And further depones, 
That when the pannel fell backwards over the ftonc, 
he faw his heels rife from the ground by the violence 
of the fall ; and depones, that after the earl firft ac- 
cofted the pannel, the pannel retired, as he thinks, 
about forty yards ftraight backwards. — But that it 
would have been more by his retiring fohietimes fide- 
ways — Depones, that when the earl received the (hor, 
the deponent was above twenty yards from him, hold- 
ing the horfe, which the earl had rode,he hi mfelf being 
mounted on his own horfe. Depones, that he did 
not fee the pannel rife from the ground after the earl 
recefved the fhot, but afterwards he faw the pannei's 
gun lying upon tiie ground near the place where, he 
,had fallen, — That he faw no ftrokes given by any 
perfon to the pannel, except one by John Mlllikeb, 

and 
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and at that tiAie he apprehended that the pannel had 
wrcfted, or nearly wrcfted, the carPs gun out of Mil- 
likfin's hands, which he could not exadjy obferve, as 
Milliken was betwixt him and the pannel ; but con- 
jedhircd it ta be fo from Millken's giving the above 
blow: and depones. That, being at the diftance. 
abovementioned, he neither obferved the pannel cock 
the gun, or draw the trigger. And being interrogate 
by one of. the jury, whether he heard lord Eglincoun 
call the pannel a fcoundrel, rafcal, or give him any 
bad names, orcurfe or damn him, from the time that 
my lord firft accofted him ? depones. That he did 
not. Depones, That fome time after my lord had 
accofted the pannel, and demanded the pannel's gun; 
and he had refufed to deliver it, my lord feemed to 
be in a paffion. Depones, That when the pannel was 
carried to Saltcoats his hands were tied behind his 
back, and he obferved a little blood upon his .brow, 
but he obferved po wound. Caufajcuntia pateL And 
this is truth a? he (hall anfwer to God — And further 
depones, that he did not obferve when the gun was 
brought from lord Eglintoun's coach ; that after his 
lordlhip received the ftiot he kept his eye clofe up- 
on him, and did not obferve faid gun till he faw 
Milliken and the pannel ftruggling about the gun, 
as above defcribed ; and that Milliken that time was 
about twelve yards diftant, as he thinks, from the 
place where the earl received the (hot : and this is 
alfo truth as be (hall anfwer to God. 



(Signed) ANDREW WILSON. 

THO. MILLER. 
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JOHN HAZLE, htefci^vantto the dcceafed Alex* 
ander earl of Eglintoun, aged aboat twenty -^cwo years, 
married, who. being folemnly fworn, purged of irtalice 
and partial counfel, and interrogate, depones, That he 
was fervanc to the deceafed earl of EglincOtfn m the end 
of Oftober laft, and attended him when hisiordfliip 
(et out from his own houfe in his coach, with an to«^ 
tention to go to Southennan. That having come to 
Farkhoufe the earl came out of bis coach, and went 
into his ftables to look at his horfes, and then went 
back to his coach, and proceeded to go on in the a« 
bove road : and being about a quarter of a mile from 
Parkhoufe, foitie of his fervants informed him. That 
they faw two men upon his lordlhip's grounds, and 
one of them had a gun. After which another fenrant, 
as the deponent thinks Alexander Bartleymore, faid 
to my lord, that one of them was that Campbell, rnean^ 
ing the panneL — After which my lord came out of his 
coach, and mounted the borfe which the deponent was 
leading, and rode towards the two men ; and Andrew 
Wilfon followed him, and |he deponent a little be* 
hind. When my lord came up to the pannel, he 
afked him to give up his gun, which the pannel re* 
fufed. — At leaft thefe were the firft words the depo- 
nent heard pafs betwixt them ; though, as my lord was 
with the panAel fome little time before, other words 
might have paft which the deponent did not hear.—* 
That my lord having ftept forward to lay hold of the 
gun, the pannel ftept back, holding the gun in his 
hand pointed towards my lord's body, and faid, if he 
did not ftand off he would fhoot him.-»-That he did 
not obferve whether the gun was cocked or not, but 
heobferved the pannel's finger upon the trigger.—^ 
That the earl faid,* if he had his gun there he be- 
lieved he could (hoot as well as the pannel, and then 
fent the deponent for the gun ; and the deponent went 
and took the gun out of the coach, and delivered it 
to John Milliken, and' bid him ride as faft as he 
could with it to my lord j and the deponent followed 

him 
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bi^ on korfebadc. And when he was come bp« he 
obfcrved the panfnel retiring backwards with his gua 
in his hand, and his finger on the trigger, and the 
muzsle. poifHed to the earL ; and the paane^ having 
kicked bit heel agaanft a ftone^ fell backwards^ and 
the.gua flew up and his heels flew up.-^That the earl 
upon that did not advance, but ftood flill an^d fmiled ; 
after which the pannel raifed himfelf, leaned upon his 
right elbow, and thttx levelled his gun at my lord's 
b^y, and then ftopt fotne time : and my lord was pro- 
ceeding to go round the pannel's &et towards his 
bead^ as he thinks, and was about a yard and a half, 
or two yards, from the muzzle of the gun ; and he 
iaw the pannd point the gun at my lord, and faw the 
gun fired into my lord's body ; but did not obferve 
whether the pannel's finger was upon the trigger or 
aot> After which my lord faid, that he was gone, 
and moved a lictle way from the place and laid him^ 
fclf down upon the ground.*~That after this the pan- 
nel rofc up, and went to John Milliken, and took my 
lord's gun. from him, and pointed it at the deponenc 
to (hoot him, and then pointed it to John Milliken. 
And the depjnent knows that the xarl's gun was not 
charged at the time, but it was primed by Millikca 
aften.fac took it out of the coa,ch.-^That Alexander 
Bartleymore and Andrew Wilfon came to John Milli- 
Igso's affiflance, rand threw down xhe. pannel to the 
ground, .and took the earl's gun from him ; and John 
Milliken gave hirp two 'or three ftrokes ; and he heard 
the earl cry out, tTiat they fhould not hurt the pannel, 
but fecure him, and let the law take place. After 
which' John MiliiHen was difpatched^lo Salccoats for 
^ doiajon, and Bartleytpore and Wilfon tied the pan- 
nel's (jiaiids behind his back with a garter, and brought 
htm to the place where the earl was ; and he heard 
bis lord(hi^ fgy. tO the pannel, ^' Campbell, you have 
** ihot me, which I would not have done to you." 
To. which the pannel made no anfwer. (That the earl 
bad no arms, nor ftaff, nor whip, qor any thing elfe 

in 
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in his band^, from the time he firft canie up to the 
pannel, Mil he received the {hot. ' And that he did 
not grapple with the pannel, or ufe any haHh exprei^ 
fions to him. That the carl upon this went into the 
carriage, and the deponent went to Irvine for axioc- 
tor, and heard no more of what paft. ''(And being 
interrogate for the pannel, depones, That the depo- 
nent was fitting on horfe behind my lord about fifteen 
yards or fo when the gun was fired.— And being in- 
terrogate how heobferved my lord fmilingat Campbell's 
fall, depones. That my lord turned about towards 
the deponent, and he faw him fmile. And being. 
further interrogate, When he faw Milliken prime the 
giin, depones, that it was after he carried it down to 
the fands. And being further interrogate, Whether 
any powder and (hot was brought by the deponent 
out of the coach ? dep6ncs negative. But he does 
not know whether Milliken had any fliot with him. 
—And that Milliken was about twenty or thirty yards, 
from the earl when he primed the gun. And being 
further interrogate for the pannel, depones. That the 
earl's gun was brought within twenty or thirty yards, 
of his iordfhip when the pannel fell: and that it was 
about the fame diftance when the pannel's gun was 
fired. And depones. That he is now fervant to 
Archibald earl of Eglintoun, but is foon to leave him. 
Caufa fcienti^e patet. And this is truth, as he fhall an- 
fwer to God. And depones he cannot write, 

(Signed) JAMES FERGUSON, 

JOHN MILLIKEN, late fervant to the faid 
deceafed Alexander earl of Eglintoun, now refiding 
at Eglinto^in, aged forty years, unmarried, fo- 
lemnly fworn, purged of malice and partial cbunfel, 
and interrogate, depones. That a fervant of the late 
lord Eglintoun's, named John Hazle, came riding 
back', from the earl at the time and place mentioned 
in the indidlment, and defired the deponent to carryi 

my 
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my lord Egtintoun's gun to him, which happened to 
be in the coach : that the deponent did accordingly ; 
but before he had time to charge the giin, which he 
knew was not charged, he heard and faw the (hoc 
from the panners gun, by which his matter was kill- 
ed. That he knows my lord's gun was not charg- 
ed, becaufe it was his the deponent*? bufinefsto look 
after my lord*s arms, and (o carry the ammunition. 
Depohes, That when he came near the earl as afore- 
faid, he heard the pannel fay. That by God he would 
Ihoot the earl, if he were the bed earl in the nation ; 
and adds, That he hear<l no words from the earl at 
that time, — Depones, That when the earl was (hot, 
he, the deponent, was at the diftancc of twenty yards 
from him. Depones, that he went up to my lord 
after he was (hot, ,and my lord faid, '* 1 am done 
•* for.'* That next he attacked the pannel, ftruck 
him, and threw him down. That the pannel at- 
tempted to wreft the gun out of his hands,' and did 
not fuccced, though he was very near it. The iearl at 
the fame time cialled to the deponent to let the pannel 
alone. Depones, That Alexander Bartlcymore a{nfted 
♦him in the ftruggle with the pannel. And that the 
deponent was foon thereafter lent for a furgeon to his 
matter: but before he went he left his mafter*s gun 
lying upon the ground. That when he returned with 
the furgeon, he faw the pannel with his hands tied 
behind his back ; and that they were not fo tied when 
he went for the furgeon. And upon an interrogatory 
in behalf of the pannel, depones, That he was about 
to charge my lord's gun, when the (hot from Camp- 
beirs gun went off. Caufa fcientia patet. And this is 
the truth^ as he (hall anfwer to God. 

(Signed) JOHN MILLIKEN. 

HENRY HOME. 

ALEX^ 
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^ ALEXANDER BARTLEYMORE, in Parkr 
houre of ArdroffaD, aged thircy^fiv 'years, aiarriedy 
fokmnty fworn, purged of maiico and partial counfel^ 
and interrogate, depones. That upon the twenty- 
fourth day of OAober laft the deponent was attend- 
ing the lace earl of Egltntoun ; and having palled a 
place called Parkhoufe at about a quarter cf a n^ 
diftance therefrom, a man was obferved in the Gelds 
with a gun, attended by anothei: without a gun, both 
of thertt being upon my lord's grounds. That my 
lord having enquired who it was that was carrying 
the'gun^ the deponent told him that it was tbc panoeli 
That upon this my lord, along with Andrew Wilfoa 
and John Hazle, went tpwards thefe men } my lor^ 
having come out of his coach, and got on horfeback 
for that purpofe. That the deponent ftaid by the 
coach for ibme time, but thereafter came up to where 
my lord was, and obferved the pannel prefc^nting hi$ 
gun at my lord -, and the deponent begg'd the pannel» 
for God's fake, to give his gun to my lord Eglintoun; 
but the pannel fatd he would not, for' he had a right 
to carry a gun. That the earl faid to him, That he 
might have a right to carry a gun, but not upon his 
lands, without his liberty. — ^That the pannel upon 
this faid to the earl, I beg your lordOiip*s pardon : 
or, I beg your pardon.— That at this time lord Eg- 
lintoun was difmounted from hishorfe, and advancing 
nearer the pannel, who again was retiring fometimes 
backwards, at other times fideways, having his muf* 
ket ftill pointed at the earL But the deponent did 
not obferve whether he had his hand upon the cock or 
not ; neither did the deponent hiear any threatnings 
ufed by the pannel againft the earl. Depones, wheii 
the pannel wai retreating, he fell clofe by where 
the deponent was fitting on his horfe, and by his fall 
frightened the deponent's horfe, fp that the borfe 
reeled a little; during" which time the deponent did 
'not obferve the pannel, but immediately thereafter, 
having got his horfe fettled, he faw the pannel half 

fitting 
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0CtiOg half lying, and faw him point, hl^ gun tovM|r4i( 
Iprd l^glintoun, and immediately fire it^-rXhat ^c 
tlfis time lord Eglintoun w,^s within two or three yiard$ 
pf the pannel That upon^ this lord Egljntoun gav^ 
three or four loud cries, that he was gone.. Depones, 
that the pahnel fired his gun without putting it to hi$ 
fhoulder, but raifed the butt above his haunch, ifii 
pointed it at the earl; Depones^t, th^t he having gone 
up^o give what aflSftance hp could, to the earl, he 
heard fomebody cry, that the pannel would (hoot 
more people. Upon this the earl defired the depo- 
nent to gd and tfike care of the man^ for he had {hoc 
hina already. — That the deppneqt upon this left thf 
carl, and faw the pannel and John Milliken, one of 
the late earl's fervants, ftruggrmgaboutagun; where^ 
upon the deponent ran up, and found the pannel ha^ 
wrefted the gun from Milljl^en. Upon which the d^ 
ponentlaid hold of the pannel, threw hini down, an^ 
took the ^un from him. That after this Jjohti Millif 
ken continued with the pannel, and kept hitp ^n thf 
jgrouhd ; and thereafter tlic depOoent affift^d m laying 
the pannel's hands behind his back.-r-Peppnes, Tha): 
at this time the deponent faid to the pann.el, '* Is it 
" not a fad thing you would not deliver your gua 
** to lord Eglintoud, but have (hot him ?"-~To whicii 
the pannel apfwercd,, " If I have (hot him,^ let me 
** be hanged for it.*' Depones, That at the time thp 
jpannel fired at the earl, his lord(hip had no arm^ 
neither ftaff nor whip ; and the deponent did not f^ 
l>im grapple with the pannel, or hear him ufe any har(p 
expreOlons to him.— And being interrogate upon thp 
part of the pannel„ depones. That when he firfi: h^ 
the pannel as above-inentioned, he was ampng fomp 
whins on lord Eglintoun's eftate, ataconfiderable dif- 
tance from' the lands of Montfodd. Caufa fc}enti<e 
pdtet.' And this is truth, as he ftxalJ ^nfwer to God. 
And being further interrogate upon thiepart of tl>c 
bapnel, depones, That when the carl received thje 
wot, John MilUken wa$ withia twenty or thirty yards 
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(>f hislordfhip, as the deponent thinks } andl that the 
^eponcnc did not obferve John Hazle gt that time, 
Pepones, That Milliken and Hazle were fervants to 
the late carl of Eglincoun, and are fervstnts to the 
prefenc earl, as the deponent is alfo. And this is 
filfp truth. 

(Signed) ALEXANDER BARTLEYMORE. 
ALEXANDER BOSWELL. 



JOHN BROWN, tide-officcr at Saltcoats, aged 
forty and upwards, folemhly fworni, purged of malice 
^nd partial counfel, and interrogate, depones. That 
ppon the twenty-fourth of Oftober laft, the deponent 
wasdefiredby the pannel to take a walk with him. 
That the p^nqel had a gun, and they pafled through 
the grounds of Montfodd^ and thereafter croflfed a 
t)urn^ which is the mar^h between Montfodd and the 
carl of Eglintoun's property, and went through lord 
Eglintoun's ground towards the fca,— That when they 
were coming along they met with one Mr. Boyes, 
^n excifeman, who laid to them«. It feemed they did 
pot mind going through inclotures; though at the 
fame time the deponent and the pannel had not gone 
over any dykes, but followed an old kirk*road, there 
being ftyles over the dykes to fuffer people to pafs. 
Pepbnes, That when they were upon lord Eglintoun's 

?roperty as afprefaid, they faw a coach not far from 
'arkhoufe, and foon thereafter the earl of Eglintoun 
came up to them. That when the earl came, he faid 
to t(ie pannel, ** Mr. Campbell, why do you carry a 
♦'gun upon my grounds, when I took you in a tref- 
♦' pafs bcfort ?" And immediately alighted from 
his hqrfe, and called to the pannel to dejiver him his 
gun^ That the pannel upon thils faid he was dping 
his lordfh p no harm, and bid h's l6rdftiip ke^p of^ 
pointing his gun at my lord. — That the deponent up- 
pf) (hjs wenp oiff ^t\d can give no further account of 
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what puffed. But being irtterrpgatr, fpeciaUy if, while 
he was prefent, lord Eglintoun ufed any threateninga 
or bad language to the panncl ? depone?, he did not* 
And being iht^rp^ate upon the part bf the panned 
depones, That he thinks he heard lordEglintpun de- 
fire- one of his fervartts to bring his ldrdfliip*5 gun. 
Depones, That after he had gone off a confidejablc 
diftance, he heard the repoft of a gun. That imme- 
diately after this he looked back, ^nd, as he thinks, he 
faw the pannel lying on the ground on his hands, hay- 
ing known him from his cloaths and his white night- 
cap. — Depones, That the panncl had no dog With him, 
and (hot none upon lord EgUntoun's property that day ; 
neither did he upon any other ground ; neither did he 
fee Mr. Campbell beating bufhes for game! Caufa 
fcientiapaUt. And this is truth, as he (hall anfwcr ta 
God. 

(Signed) JOHN BROWN.' 

ALEXANDER Boi WELL; 

JOHN MOORE, furgeon in ClaigoW, aged forty 
years, married, folcmnly fworn, purged of malice and 
partial counfel, and interrogate, depones. That the 
deponent was called upon to fee my lord £glintoun at 
his own houfe that day on which he received his mor- 
tal wound, in Ofbob^r lad. That he came there be- 
. twixt eight and nine at night.— That when thedepo^ 
nent entered the room where lord Eglintoun was lyirtg 
in bed, *his lordfhip faid, I ani glad to fee you, but 
you can be of no ufe to me now, for it is all oven 
That the deponent replied, that he hoped it would not 
be fo badi ,and wiflied ta fee the. wound. That he 
examined the wound a little time after,' and was imme- 
diately convinced that it was mdrtal. That after this 
lord Eglititouo defired the deponent to come towards 
his bed-fide and fit down, and faid, I did not deferve 
this. I gave no provocatbo to occafion or deferve it. 
That upon this his lordfhip gave the following detail 
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of the kfTair : That he had been going that morning ih 
Vis coach co Ardroflan, and was informlcd by one or hfs 
Servants that a man was (hooting in fome of^his parks. 
tJpon which he came but of his coach and mounted 
a Ted horfe, and coming up to the man wh6 had a guh» 
lie toti^ him, Ke did not take it well of any perfop '& 
Idill his game' without diking his liberty, an^ defire^ 
the man to deliver up his gun, which he refufed to do ; 
and liis lofdlhip infifting upon it, the man prefente^ 
the pieoe^ and threatiened to flioOt him if heperfifted. 
•—That his lordlhip faid, that he alio could fhobt i^erjr 
well, if he was for that : and turning to one of tlie 
fervants, he defired him to go to the coach and bring 
Ms lordlhip's gui\, which was there.-^That while this 
lervant was away his lordlhip continued to expoltulate 
with the man, and infifted on his delivering up his 
piece ; while ihe man continued retiring, with his face 
to my lord, 'he fell backward over fome ftones, and 
imihedialely itco^ering he fhot his lordlhip. That 
the deponent here interrupted his lordlhip, and faid, 
probably the gun went off* by accident when thp man 
fell ? At which his lordlhip repli'ed, fhaking His head, 
** No, he fired intentionally;** or words to that pur- 
pofe. That at this time the earl was entirely compofed, 
and as fenlible as ever the deponent had feen him. 
That he talked difiindly, and did not utter ahy thihg 
that Ihowed rancour or refentment againfl; the pannel; 
* and that he was pe(fe£lly convinced that he would 
Toon die of the wound, and was perfedly refigned to 
Tiis fate. — That he died that night a little after' twelve 
Vclock. l>cpoaes* That next day hje opened the bod v, 
and found the bowels very much torn from tHe left 
fide, where the wound was, all the way to the right. 
^^— That he found many fmall ihot within, the belly, 
'fome of them lodged in^ the liyer. — ^Thiat the circular 
wound in the ikio was about three inches below the 
navel upon the left fide, and the wounded bowels 
could be traced obliquely upwards from thc*exterhaL 
wound to the liven— That there was a large quantity 
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of »kti^^rffanrfl'MbC*l in the bdly.-^That Ac dfepolftrt 
was i^^l-^Velratddailltcd ^lih Idi-d EglinKXjft'before, 
twd ih4k he is ;pt)fltive ^that lord Eglintoun died of that 
HfrittrtiB.' t4i0Kfiimf4 fatet. And this is thetftrth, 
tt 'he 'ihsdranfwerw God. 

^' i^^ikA) JGMI*MOORB.= : 

TA^1N9ES FERGUSON 

. /tlr.^^CM^tjWlStfNttN Tnlrvitte, aged 

fiVcy!aQcl upwards, uhdiarried, ;pij)-ged df'^imlice aYid 
partial' cbiahtel^ totcAinly htotti and inferfeig;aee, de- 
bones, 'that updnVthc'tw^my-fdUrth'day of OdWbet 
laft, he was tent for'fo Vifit the flecfeafefl Ak^mdel- 
carl dlT'Egliritdim, aVhis hdufe o^ figHi«OUn, oh «<> 
COUAt.df a wound which ht liad that day rcc^wd: 
That when hte conid to his TbfdlhfpV tifeftnindbhSi lA 
greit pain 5 and he faid 'fe thfe defpdfitrfC, thatltfe hai 
teefi murdered by Mun^b CaW^tell, the pannd, in 
cold lirood 5 for that 'he had gtvCh hkn *nt) j>rovoca- 
Miiv> not having faid^in uncivil ^ord to htm/a)iti hav^- 
Tq^ nothing In Via'liand "^to hdrt him^ not even a 
fwifch.— *rhat Ut thi^ time lord Eglintoun appeared 
^o be altogether fenfible and compofcd.-i— Depones 
fcottfoi-rti to thfe pifM#d*rtg ^ititcfe, Willi xi^tn to 
^ibe natiife Tff^^hfc WdUnd'; and chac it tvsa the oc- 
"^fimi of IdJKi 'E^fiiViSouii^s ^eairti>, antt that be was 
]|5ir<!fe'ilt ildxc «ay '^ivhwi iMiJ Eglimotln's ^body was 
•dj^e^cf. ^aijh 'pmU f»t/f. And thds is kniah^ as 

.^Kc^flrall iinfWer'to«6d» 

• • ■? . 

(Signed) J0HN'CUMMING. 

' ROBERT flRUCE. 

•efiOK'Gt ^TCHlNSON.^II^UtWabt and ad- 
■jutthiofYhc'fourth tefgfnieflt Of -foot,-8^«l-twcnty- 
riifle years, 'uhmafried, foletonly fwdi-B, purged of 
JtniliCe. and pzttiil tounfel, ttridlnt<irrdgate, ndepones, 
,-lrttttiiboat the btJgHiniiig ofOattber l«ft» dve depo- 
' ' '■ ncnt 
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nent happened to be in company witk MungD Camp^ 
bell, che pannel, in a houfe of the town of Salccpats^ 
when the converfatioo turning on the fubjeft of fport^ 
the pannel faid that lord Eglintoun had challenged 
him for fhooting on his grounds {.and thinks he faid 
that his lordfhip had done Tooftener than once, and, 
fo far as he can. remember, thinks it was twice ; and 
that his lordfhip had threatened to take his gun from 
him» but had not perfifted in demanding it ; and that 
if he hacl, the pannel did not know what the coofe- 
quence might have been; perhaps he might have 
fired it, or words to that eficd ; and added, that he 
.would allow it was a trcfpafs to (hoot without lea ve9 
for which he might be profecuted; but he knew ho 
right lord Eglintoun had to take his gun on that ac» 
count: that as an officer of excife he looked upon 
hinifelf as entitled to carry arms in the profecution of 
his duty. Lieutenant Jofeph Knight wks in company 
.with the deponent and Mr. Campbell at this time^ 
Cau/a fcieritU j^atet. And this is truth as he fhall an- 
fwer to Qod, 

(Signed) G.HUTCHINSON. 
ROBERT BRUCE. 

JOSEPH KNJGHT, lieutenant in the faid fourth 
regiment of foot, aged twenty-nine, unmarried, purged 
of malice and partial counfel, and folemnly fworn and 
interrogate, depones^ That upon the third day of Oc- 
tober laft, the deponent and lieutenant Hutchinfon, 
the preceding witnefs, happened to be in company 
with Mungo Campbell, the pannel, in the town of 
, Saltcoats ; and the converfation happening to turn 
upon fport, and fome of them having afked if there 
was good game in that neighbourhood, the pannel 
anfwered tHat there was, for that moft of the grounds 
about the town belonged to lord Eglintoun, a^d be 
was ftridt in preferving the game. That the pannel 
alfo faid, he had been feverely challenged by lord 
Eglintoun for (hooting a hare ; and that his lordihip 
X had 
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had on thatoccafion either threatened or attempted to 
tiike his gun fi^om him, but did not perrift in it; and 
that the pannel had then faid to lord Eglintoun, that 
he would rather die as part with his gun.— 'That Mr. 
Catppbell further faid, and fwore to it, that if lord 
l^glintbun had perfifted to take his gun from him, he 
would have (hot him ; for that he was an old man, 
«pd his life was hot much worthy or words to that 
purpofe, Caufa fcieniU patet. And this is truth as he 
(hall anfwer to God. And further depones. That on 
the above occadon the pannel faid, that as he was an 
excife-bfEcef, he had a right to carry arms, and would 
(hoot any perfon who would attempt to take them 
from him. That the deponent docs not cxaftly re- 
member whether the pannel only faid this to him and ' 
lieutenant Hutchinfon, or if he told them that he h^d 
faid fo to lord Eglintouh, when demahdihg the gun as 
^forefaid. And this is aifo truth. 

(Signed) J. KNIGHT. 

ROBERT BRUCE. 

JOHN HAMILTON, mafon, in New-houfc, in 
, theparilhbf Ardroffan, aged fifty- three years, married, 
purged of malice, and partial counfel, fworn and inter^ 
rogate, depones. That upon the twenty -fourth of Oc- 
tober laft, immediately after the late Earl of Eglin- 
toun had received the wound of which he died, the 
deponent came down to the flidre where it happenec^ 
and aQifted Andrew Wilfon, a preceding witnefs, ia 
Condufting the pannel to Saltcoats.— That when they 
were upbn the road, the deponent alkcd the pannel 
how that unlucky accident had happened ; to which 
he anfwered, that lord Eglintoun had come to hini 
and demanded the gun, which he had refufcd ; tbait 
his lordlhip. having advanced up to him, had infifte^ 
for dcili very of the gun ; upon which he had retreated^ 
»nd making his retreat, had fallen on the ground,. 
That before this, lord EglintoUn had ferit a fcrvant of 

his 
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his for his gUA;- and he thought hi^lifc ?f«>,a8 gpo4 
as lord Egliatoqn's* 4ad hp (hot him. before t;he g*io 
caipe.^f^^Tbat the deponent having faid co the p^OP^^j 
that he hoped he was miftaken^ and that poflibly. he 
fnight be but (lightly wogoded ;, to which the papnel 
replied, that he had rcqcived the ftiQt whej[i he wa^ 
wuhin three y^rds of him, and that He could not live 
if he was all the. lords of Scotland or of Qritain : th4( 
ihereaitcr th« denoncw faicj tQ the pftPP^It, If yQu cquW 
ol^ta^o words of Iqrd Egtincoun) as yeu fay th^c he is a 
dying man, perhaps in coqI bloodhemightfof^iveyou^ 
n^hich would be i grqat honour tQ you. To which 
fht panne] sui^wered^ that it would avail him nothing^ 
or (land him in no ^ead. And fiirth^r de]^es, thaf 
he thinks that the pannel tpld him, t|i4t he h4d taliei?i 
to the ground before lord E^lintoun fent for his gun. 
CaufajcientU paUt. And this is truth ^ IiiC (hjlll axv 
fwcr to God. 

(Signed) JOHN HAMILTON, 
GEO- BROWN. 

SAMUEL MITGHEL, ftioemaker. in Saltcoats, 
aged fifty and upwards, mar<:i^, purged of malice 
and partial counfct, folemnly fworn and interrogate, 
depones. That upon the twenty-fourth of Qftpber 
laft, Andrew Wilfon, a preceding witnefs» brought 
the pannel to the deponent, at the deponeqt's houfe 
in SalccoatSj^ John Hamilton and another perfoix be* 
Vig 'along with him : s^nd that the pannel had then 
Jus hands tied behind his back. — That Andrew WiN 
fop faid he had orders to deliver him to xh^ depo- 
nent,, that he might carry him prifoher to thj^ tow^i 
^f Irvine, /pr the crime of (hootipg lord Egliptoup. 
>-^Th?t. the deponent having afkcd Andrew Wjlfoii 
how that had happened, the faid Andrew. Wijfon faid 
lie was afraid lord Eglintoun was gone, and immedi- 
'^tely thv^aft;er the pannel fajd, " By God it is fj<$, 
*' I liaVe (bpt lord Eglintoun, and he is gonp.if Ke 
>^ .was all the lords in ScotIand»"^I>« the* depor 
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Mvli convened a party accordingly, and carried tho 
paanel prifoner to Irvinc-^Thac when they were upon 
the road to Irrine^ the deponent faid to the panne], 
** chat as lord Eglintoan was a young healthy man, 
•• (herb wad reafon to hope that he might recover/* 
To which the pannel anfwered, <' that it was im« 
•« ^aible-4hat he had received the whole (hot into 
*• his body, and that he was gone if he was all tha 
•• lords in Europe." Depones, That the deponent 
having faid it was pity fuch an lunlucky accident (hould 
have Irappettcd to fuch a nobleman, the pannel an- 
fwered, " There is no help for it now ; it is only an 
^ old gauges dying two or three years fooner for a 
** lord." Caufa /dentin faUt. And this is truth 
^ he ihall anfwer to Gbd^ 

(Signed) SAMUEL MITCHELL. 

GEO. BROWN, 

CHARLES HAMILTON, of Craighlaw, pro- 
voft of Irvine, aged fixty years, unmarried, purged 
of malice ajad partial counfcl, folemnly fworn, and 
interrogate, deponds. That upon the twenty-fourth 
of Odlober laft, Mungo Campbdl, the pannel, was 
brought to Irvine, and prefented to the deponent as 
chief magiftrate of that burgh, in order to be com- 
mitted to prifon, for fhooiing the late Earl of Eg- 
lintQun. That the deponent, in profccution of his 
duty, took the examination of the pannel touching 
the circumftances of that affair, which he cdmmitted 
to writing ; and which declaration was wrote, at his 
direftion, by Jarpes Cunningham, and was fubfcribed 
by the pannel and the deponent. And being now 
ihown to him, he depones it is the fame declaration 
which was made by the pannel, taken down in writ- 
ing, and fubfcribed by the pannel and hini as above- 
mentioned. That it was emitted by the pannel vo- 
luntarily and freely j and after being read over to the 

1 pannel. 
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paoncly wasfubfcrited by him aod the deponent. And 
the faid declaration is now marked by the deponent 
and lord juftice-clerk, by their fubfcribing the fame. 
And further adds. That after the declaration was 
read over to the. pannel,'holding up both bis jiands* he 
faid, That it was the tr^th, as he Ihould anfwer.to 
God. Caufa fcienlia fateU And this is truth as he 
Ihall anfwcr to God. 

(Signed) CHAR. HAMILTON- 

THO. MILLER. 

Mr. WILLIAM DUFF, advocate, fteriflr-depute 
of Air-ftiirc, aged years, married, purged 

of malice and partial counfel, fworn, and interrogate, 
depones, That upon the twcnty-feventh of Odtober 
laft, the pannel being then committed prifoner to 
the Tolbooth of Air, for the murder of the late earl 
of Eglintoun, the deponent, in the courfe of his duty, 
topk the pannel's examination touching the circum- 
fiances of that cafe, and committed the fame to writ; 
ing, whfch was diftated by him, as expreffed by 
the pannel, and was written by John Murdoch, the 
fherifF-clcrk-depute. That what was therein taken 
down was emitted by the pannel freely and volun- 
tarily ; and being read over to the pannel, was fub- 
fcribed by him. — That at the fame time another de- 
claration, which the pannel had emitted before Charles 
Hamilton, provoft of Irvine, was read over to the pan* 
nel ; and he acknowledged that it was the declara- 
tion which he had emitted before the faid Charles Ha- 
milton : and both thefe declarations being now Ihown 
to the deponent, depones, that they are the fame with 
thofe above deponed to, fubfcribed by the pannel, by 
, provoft Hamilton and the depute, as above deponed 
to. And the deponent has now fubfcribed both thefe 
declarations as herein referred to. And the decla- 
ration firft above-mentipned, bearing date the twenty- 
fcventh of Oftobcr, is alfo fubfcribtd by lord juftice- 
2 " clerk, 
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dcrk, the othtt declaration of the twenty-fourth of 
06lrober being already figncd by him. Caufa fcienM 
p^et. And this is truth, as he (hall anfwer to God. 

(Signed) WILLIAM DUFF. 

THO. MILLER. 

JOHN MURDOCH, IherifF-clerk- depute of Air, 
aged twenty-nine years, married, purged of malice 
and partial counfel, folemnly fworn, and ifiterrogate, 
depones. That he was prefent with Mr. DufF upon 
the twenty-feventh of Oftober laft, when the pan- 
liel emitted a delaration touching the murder of lord 
Eglintoun. That he wrote the faid declaration, which 
was dilated' by Mr. DufF; and concurs with Mr. 
DuflF, in proving that declaration, aod likeways the 
former declaration, which had been iemitted by the 
pannel before Charles Hamilton, provoft of Irvine : 
and both declarations being now (hown him, depones 
that they are the fame with thofe above deponed to. 
And both declarations are now fubfcribed by the de- 
ponent as herein referred to. Caufa fcientU patet. 
An^ this is the truth as he fhall anfwer to God. 

(Signed) JOHN MURDOCH. 

THO. MILLER. 

The two declarations mentioned in the aforcfaid dcpofic/on 
were read over in the prefence of the court and jury : and 
©f which the tenors follow: 

FIRST DECLARATION. 

Irvine, 24th Oft, 1769. 

IN prefence of Charles Hamilton, Efq. of Craigh- 
Jaw, provoft of the burgh of Irvine, one of his Ma- 
jefty's juftices of the peace for the (hire of Air, 
compeared Mungo Campbell, officer of exc^fe at 
Saltcoats, who being examined^ declares, That this 

I 2 day 
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day in the forenoon, br about mid-^kyt ^ WM walk- 
ing upon the (hore betwitc Ardroflan Park-dyke aiKt 
Moocfodd-burn, with his guo in hisih^ind. Th^tlordBg^ 
lintoun came riding up to him» and difmounted, and 
afked the declarant to deliver up his guo ; which he re- 
fufed to deliver, and begging my lord pardon if he 
had done him an injury. That my lord again and 
again required the gun, and herefufed \ W tl^ mfan 
time retiring from my lord's taking the ^ua fi-Qm 
him, and telling his lordihip that he had no right to 
take the gun from himi nor ^ould he givf it i but if 
he had done any wrong, the law w^is Open, ^qd he 
was willing to anfwer to the law for it. That upon 
ihis my lord called to his fervanf: tQ bring him a g:ua, 
for he could flioot as well as the declarant : while 
the fervant was bringing up the gun, the dedarapf 
continuing to retire, and having his ^un cocked^ 
and his hand at the trigger, he fell back, b]^ a ftone 
jwhich he imagined took his foot ; and thereupon he 
(hot lord Eglintoun. That whenever the declarant 
got upi he was attacked by two of lord EgIi(itoun*s 
f^rvants \ from one of them he twiftcd his lordlhip's 
gun,. and had not both the fervants engaged him 
clofely, he does not know what might nave been 
the confequence^ or that he might not have (hot 
one of them too, uppn his own defence; That the 
declarant threw away his own gun upon its being dif- 
charged, and lord Eglintoun's fervant attacking him. 
Th^t Mrl Brown, tide-waiter in Saltcoats, Andrew 
Wilfon, Wright in Beith^ Alexander B^rtl^yn^pre in 
Park-houfe, and two of lord Eglintoun's fervants, 
whofe names he docs not know, were pref^nt during 
the whole quarrel. 

(^Signedj MUNGO CAMPBELL. 
CHAR. HAMILTON, J. P. 
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SECOND DECLARATION. 

At Air,, the twentytfcv«nth day of OiSlobcrt ftven* 
''^ tcM fcijndf cd and fixcy-oine y^rs : 

Which day Mungo CadipbeU^ officer of excife in 
Saltcoats, pre&nt prlfoner in the TblboOth Of Aif, 
being brought before Mr. William Duff, advocate^ 
Iheriff-depute of the (hire of Air, and the declarattoif 
^hich \\f emitted on- Tuefday the twenty-fourth of 
Oftober inftant, before Charles HamikOR of Craigh- 
law, prefent provoft of the borough of Irvine, and one 
ef his Majefty's juftices of the peace for the (hire of 
Air, being read over to him, declares. That be volun* 
tarily en^iictedfaid declaration, and (igned the fanoe, 
and ftill adheres to it, with this addition ; That he 
fet out from Saltcokts on laft Tuefday forenoon, 

in company with Brown, tide-waiter in Salti- 

CQfll^: that they wei>t together the length of Mont- 
fodd-banic, and then came down the burn 9 Utcle w^y 
Vrith an intention of finding a wood-cock. ^Tbat he 
troflfed laid burn, which divides lord Eglintoun's pro* 
perty from Montfodd, and went to the fea-lhore, and 
ivas walking along che (hor^ within the fea-mark, 
looking for a (hot of plover, when lord Egltntoun 
came riding up to him ; and haviii^ difn^ounced^ 
demanded the gun, as mentioned in his former de- 
claration. That lord Eglintoun ufed feveral harfli 
isxpretoons to hfm, but no threatenings 5 nor cTid the 
declarant underftand that he had any further inten- 
tion than to take the gun from him. That upon lord 
Egiintpun*s demanding his gun, he retired from him» 
and cocked the gun, and continued retiring for forty 
or fifty y^cdSj as he thinks, till he fell down, as men- 
tioned in his former declaration. Th^t when he was 
lyicig upon the ground, lord Eglintoun eame up to 
him., and grafped at hfs gun, at which time the gun 
wentofF, as mentioned in -the (aid declaration. And 
this he declares to be truth. This declaration, wrote 
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by John Murdoch, Ihcriff, clerk-depute of Airfliirc, is 
emitted and fiibfcribed by the faid Mungo Campbell, 
place, day, month, and year of God, aforefaid, — be- 
fore thefc witneflcs, Ebenczer Goldie, writer in the (hc- 
riff clerk's office, at Air, and the faid John Murdoch. 
(Signed) MUNGO CAMPBELL. 
(Signed) WM. DUFF, 

JOHN MURDOCH, witnjeft. 
£B£N. GOLDIE, witnefs. 

Whereupon the dean cf faculty, in behalf of the profecu- 
tor, declared he clofed his proof. 

The following witnelTes ivere then adduced on the part 
of the pannel for his exculpation. 

But before they were, adduced, the counfel for the pannel 
t>pened the firft article of their evidence, which was. That the 
pannel had a licence for (hooting upon the grounds of the 
lollowing perfons in the neighbourhood of Saltcoats, viz. 
Dr. Hunter of Montfod, John Alexander of Boydftone, 
John Reid of Seabank, John Hamilton of Grange^ and Patrick 
Warner of Ardicr. 

The dean of faculty, as counfel for the profecytor, rather 
than detain the. court in a proof of fads, which are in no 
degree material, agrees to bold it for proven, that the five 
perfons above condefcended upon, gave fuch licences to the 
pannel to (hoot tipon their grounds ; but denies that they 
themfelves had the qualification required by law to entitle 
them to kill game, or to grant fuch licences to the pannel. 
(Signed) ALEX. LOCKHART. 

And a licence from the Earl of Loudon, bearing date the 
Twenty-eighth of July, One thoufand feven hundred fixty- 
four, empowering the pannel to hunt upon his lordfhip's muir 
of Muirkirk, with dog and gun only, being produced, the coun- 
fel for the profecutor admitted, that the fame was fubfcribed 
by the Earl of Loudon, and the(ame was read to the jury. 
(Signed) HENRY DUNDAS. 

And another licence by Hugh Campbell, faftor to the Earl 
of Marc)imonr, to the pannel, for (hooting upon his lord- 
fhip's ground, bearing date the Thirteenth day of April, 
One thoufand feven hundred fifty-two, being alfo produced; 
the counfel for the profccu'tors reprcfemed,. that they were 

unac- 
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untopiainted with the bandr writing of Che perfoh whofe fab- 
icription it bears ; hut, to favc time to the. court and jury^ . 
they were willing to admit the reprefentation of the counfel 
for the pannel as evidence, that this licence was really grant- 
ed of the date Jt bears. 

(Signed) HENRY DUNDAS.* 

The cotinfel for the pannel, in anfwer to the quality added 
to the fittt adqiiffion by the counfel for the profecutor, do fay, 
that by the law and pradice of this country, every land-* 
bolder has a right tofhoot, and .to grant, licences for flioot-<i 
ingupon his own ground. 

The counfel for the pannel opened, as another matter of 
evidence in his exculpation, that lord Eglintoun was fre- 
quently in ufe to profecute poachers, but that he never pro- 
fecuted the pannel as a poacher, and offered to prove the fame. 

The counfel for the profecutor anfwered, that, to their 
knowledge, the panneKnever was profecuted by lord Eglin- 
toun as a poacher, though they believe that lord Eglintoun 
frequently profecuted poachers. 

(Signed) HENRY DUNDAS. 

DAVID. STIRRAT,maf6n, in Gourack, aged forty- 
fix years, married, purged of malice and partial coun- 
fel, fworn, and interrogate, depones. That about fifteen 
years. ago, when- the deponent one day was carrying 
his gun upon the late lord Eglintoun*s ground near 
Saltcoats, he fawa gentlenpan, whom he did not know, 
riding towards him, whereupon he hid his gun in a 
bu(b. That the gentleman, whom hefaw afterwards^to 
be the carl of Eglintoun, having come up, knocked 
the deponent down with towhip ; that the deponent 
having recovered, was afktd where his gun was : 
whereupon the deponent went to the bufh, took it 
out, and gave it to the carl, and no more happened^ 
That the deponent was a little ftupified that day with 
the blow, but did not feel it. after, and that he never 
got back his gun, and that the gun was worth about 
twelve {hillings, as the deponent thinks. Caufa fcientia 
fatet. And this is truth as he (hall anfwer to God. 

(Signed) DAVID STIRRAT, 

ALEX. BOSWELL. 

JAMES 
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JAMKS CRAWFtf RD, Iftte tehiat in Caldrasts^ 

now in Wafhwalls, aged forty and upwa^d3, nislrried, 
purged of malice and partial cduAfel, folemhly fn^orh, 
and interrogate) depones. That four years ago the lat^ 
earl of Eglifff oun told him that he had taken a gun 
from a lad in the Muir. — That the lad had ftrug^od to 
keep the gun, and that he had given him a fwitcb or 
two in taking it from him % That the earl delivered 
this gun to the deponent, and defired him to reftord 
it to the lad's brother, to whom he underftood it b6* 
longed. That the deponent having difcovered that 
the gun belonged to Johrt Brown, the brother o£ 
Thomas Brown, gave the gun to the faid Johi^ 
Brown, in Blackiaw. Cauja fcimia patei. And this is 
truth as he (hall anfwer to God. 

(Signed) JAMES CRAWFORD- 

ALEX. BOSWELL. 

THOMAS BROWN, younger brother to Johix 

Brown,inBlacklaw,aged twenty-two years, unmarried, • 
purged of malice^and partial counfcl, fword, and inter- 
rogate*, depones. That about four years ago, when 
the df ponent was going with a gun, within half a 
mile of his own houfe of Blacklaw — ^a gentleman, 
whom the deponent did not know, came up to him, 
and jnfiftcd to have his gun. That the deponent 
ftruggled to keep it, and the gentleman to take it ; 
and when fo ftruggling the gentleman gave him a 
blow or two with his fid upon his head, but not 
very fore^ and took away the deponent's gun. — That 
the deponent got his brother, John Brown, to go and 
endeavour to get back the gun ; and his brother re» 
turned with it, telling him that he had got it froih 
die immediate preceding witnefs, James Crawford j 
and dtrpones that he never employed Dr. Gumming 
in Irvine, or any body elfe to cure him, as he had no 
occafion. Caufa fcientU patct. And this is truth as he 
fliall anfwer to God. 

(Signed) THOMAS BROWN. 

ALEX. BOSWELL. 



The coonfcl for the pannel in die laft place propofed Ml 
Uy b^^re the jury a printed ^opy of the firft draught of thtf 
iiidiament'Waiilft the MUin^ r wfaeiUn the^ (ily*,\ha) fevciSI 
faat^ttiidiiSuedr «i^b:«ie.ljmr«fl|^»flridj£rec^^^^ 
iff ^\r iiiJWnimt nirr mntrr trwVi * 

TsjNw* M fm i!^^4 Pffi^ ^mm M^ia^ wsw^ 

fame.' 1& is iHithihk ininre biit om or ^u^ '^sq^'^jif <i. ttitah 
4raM^t>f lb« uiM^itieolv Hoffmrm otits» ibe'jiiUp^t^Jte^ 
ing fubmittedlo the counfel for the Jfis4'^^f^a,^.{fl^ |^n« 
fideration ; and that accordingly it was conudered by them. 
It was amended if).f|^^*||l {n^^iMr \^ M|^red tq them moft 
agreeable to the information they. had received, and moft 
calcniatpj to ^v/e ft fftir trj^ ,ta fye p9J^f^. . Jh^} i^UifOf 
real.ttat.eof tbe ff^, w^ich^he 'coanfel fpr ^thb prbiecuroni 
have p6 .obje^ioo ihcuuid>s'ac(micte4 in this record ; but thejr 
do objed to your loriHhips a^^kinft any qther evidence being 
adduced relative to this matt^^ ibeeapfipt^eyionfider the at- 
tempt as highly irregular ; and which, if t<uerated, might be 
attended wtth tbe moft (bogvpps cb^ff^qW^etl ip ^j^ cfp* 
dud of criminal bufmefs in "this country, and that confidence 
;wsfajab/the:law f:(lunt«}j80c«i,, ^ 9i^U>\j^^y ficf^^y ^pixt 
counfel and their employers^ ^ 

■ 4f7a 9'Alpct nitaiht y ih0 26ff>,rfJf;^nfTy.^ 

The piQcuriftorB ior she ^wuk) jhm^P99 iMl^fcd ^^^ 
clofed their proof in exculpation. ^ 

Whcmupon the, evidence oo tl\e part of the profccutors 
was fummed iip.to the jufry ty Mr* Alexander ^Lotkhart^and 
tnjL jthc part of the panhcl ^y Aftr. David Rat, adf ocaitc. 

Betwixt ^ hp^rs ^^fmr fit^A fi^^ •/ *^ ^* tfilkmmihif 
0f Tuefdny ih^ nd 4jy pf Fchruarjr. . v ^ 

The loid jttftice cleric, and lords ccfrnmi^opers of juftir 
jciary ordain the affize inftaniiy <0 inclofc in t^s plaqc, and 
to Jietur^i their verdia in the ftme place.lhis evening, ^ fii 
o'clock J conunuc the diet againft the p^nn^l, jjnd whofc 
otner diets of court till that tiow ; ordain the ^fticeen at 
fizers, and all concerned, then to attend, each under thp 
pains ^ law, and ibe pannel in the mean^iffi^ to ^e ^rri^ 
back to prifon. 
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Cttria JufticiariaS. D. N. fUgis Unta in nna Seffionis 
- Dmo 4$ Edbiittrgb n^igefim^ fip$ima dU FthnuriU 
millefim fepHngmtefim^^iifjtptMgifimo per HaimaiiUi 
viros Tbomam Mill& de-Bi^Jkimmiw domimmjuftici' 
arutn cUricum^ JU^andrm Bofww de AucbinUck^ 
Henricuni Home de Kaimes^ Jacohum^Firgiifon de Pit- 
four^ Ge^rgium Brpw^i ae CoalftcH$ & Rfibertwn 
Bruce de Kenneitj domhtos conm^onarm juftidari^ 
dia. S.B.N. Regit. , . : 

Cma legithie Jjfftrmata. 

JNTllAN^ JMui^GO Campmll, officer of cxcife at 
Saltcoats in the county of Air, prc- 
fcntprifoncr in ihcTplbooth of Edin- 
burgh, panndy 

Indifted'and accufed as in the preceding Sederunt. 

The perfons who paft tipoii the affize of the faid panne), 

returned the following verdi£fc. - ^ 

At Edthbufghj the twenty-feverith day of Fe- 
bruary, one thoufand feven hundred andfe* 
venty years. ' 

f ...THE above aHize having incIofed9 ni^de choice of 
the faid Hugh Dairy nipie, of F.ordcU, to be their 
chancellor, and William Ty tier of Woodhouflie to be 
their.clerk ; and having confidered the criminal in- 
diftment, raifed and purfucd at the inftance of Ar- 
chibald earl of EglintoVin, brother-german to the dc- 
ccafed Alexander earl of Eglintoun, with concburfe, 
^nd alfo at the'inftancc of James Montgomery, cfquire, 
iisMajefty's advocate for his Majefty's intcreft, againft 
Mungo Campbell excife officer at Saltcoats, in the 
tx)unty^ of Air, prefent prifoner in the Tolbooth of 
Edinburgh, panneU with the interlocutor on the 
relevancy thereof pronounced by the lordjuftice-clerk 
'" and 



and lords commiffioners of judiciary, the depofitiomr 
M the witnefles adduced by che profecacors for ptov-{ 
ing their KbeU and the declstratiotis of the^ panoel: 
Itbelldd on, together with the admiffions made by* the 
procurators for the profecutor», and thedepofidons 
of the witnefles adduced by the pannel for his exculpa- 
tion, They, by a great plurality of voices, find the pan- 
nd, Mungo Campbell, GUILTY- In witnefs whereof 
their. fatd chancellor and clerk, have fubfcribed thefe 
prKents in their names, and by their appointment) 
place and date forefaid. 

• (Signed) * HUGH DALRYMPLE, Chanc. 
WILLIAM TYTLER, Clerk- 

THE lord juftice-clcrk, and lords commiffioners of 
juiiiciary) having confidered the verdidi: of aflize, 
dated and returned this twenty- fcventh day of Febru- 
ary, againit Mungo Campbell officer of excife in 
Saltcoats, in the county of Air, prcfcnt prifoner in 
the Tolbooth of Edinburgh, pannel; whereby the 
aflize by a great plurality of voices, find the faid 
Mungo Campbell, pannel, guilty -, They, in refpedt 
thereof, by the mouth of Edward Hay, dempfter of 
court, decern and adjudge the faid Mungo Campbell 
to be carried from the bar back to the Tolbooth of 
Edinburgh, therein to remain, and to be fed upon 
bread and water only, in terms of the a& of parlia^ 
ment pail in the twenty- fii^th year of the reign of his 
late majefty king George the fecond, entitled ^^ An 
** aft tor preventing the horrid crime of murder,** 
until Wednefday the eleventh day of April next to 
^qi^^raf^upon that day to be taken forth of the 
faid' Tofbdotb, and carried to the common place of 
eatecution in the Grafs-market of Edinburgh; and 
then and there, betwixt the hours of two and four 
o*ch)ck In the afternoon of the faid day, to be hanged 
by the neck by the hands of the common executioner, 
upon a gibbet, until he be dead ; and his body there* 
aifter to be delivered to Dodor Alexander Monro, 

K a pro: 
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ipitrfefbr 6f ahatom]r ift E^burglr, to be 1^ bim 
publicUy dtSeAed Md ahanmicedi in terms o^ the 
fitid ad i and ordain all hii raqiveable noQds and gear 
fD be efcheat and iobrougbt t6 htsMajoEy's uie : which 
is pronot^ced fdr doooo. 

rTHa MILLER. 
ALEX. BDSWELL. 
Smncd J HENRY HOME. 
:>igwa 1 JAMES FERGUSON. 

GEO. BROWN. 

UOBERT BRUCE. 
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J A N U A %yr- 3. tjjo. 

In FORMATION 

FOR 

• . 1 •,.';•• - . . ... . : : 

ARciiiBALD Earl 6f EgJIintoon, ' and James 
\ Montgomery^ Erquirc,; his Majerty*s Ad- 
•VCKSitc/forhisMdjefty^ Intereft; 

V )• :•> •. :i AGAINST^ ' ' ^ ^ 

r. ■'■ ,■ ' ^ ... 

McNGaXAMBB£i4'» £xciferbf£icer. at wSaUcaats, in 
> che Coufity of Air, no^ Priibner in tbe Tolbboth 
« of Edinburgh, PanneL • ; 

' ' ' '■ 
jT ■ "^ H JE fold MtingO Campcll ftands iiKH.fled and accu- 

. I .. '^^ ^^ ^^^ crime of Miirdir^ ** Inifo £ifc as the dc- 
' J^ . ceaii^d Alexander Earl of Eglintoun havinfg, the 
' timelibelled) gone oiit from his houfe of Eglmcoini^ 
In the county of Air, in his coach, to look at fomc of hts 
grounds, . and beiiig told by one of his fervants, When^ upon 
the road from Satieo^fs toSotithennan, within the^arilh of 
ArdroiTari, and faid county of Ai>,,'that he obferved two*per«- 
fons, on^ of them with* a jgiin^ at k fmall diftance, upon hi| 
Iprdfliip's ground of ArdrolTan, the find deceafed earl, who, by 
an advertilement in the newspapers^'b^d forbid ill unqu;ilificd 
perfons to kill game ^thin his *eftate, came out of hiscoa^ii 
unarmed, and mounted a horfe, which was led by his fervanr, 
and leaving in bis coach an unloaded gun, he rode towards 
the two perfons, who inl the mean time went off the earl's 
grounds of ArdrolTan into the adjacent fands; and he having 
come near to the two perfohs on the faid fands, and difcover- 
ing the one with the gun to be the faid Mungo Campbell, he 
accofted him, by faying, A/r. CampbiHy Ldid not i^gd to have 
found you fo fion upon my grounds ^ after the ^promife you made me^ 
when Ilaji catched youy when you hadjhot a hare. And the earl 
having their^upon defired him to deliver his gun to him, he re- 
fufed fo to doj and, upon the earl's approaching towards 
bim, he cocked his gun, and prefented, or pointed it at him ; 
and upon the earl^stheb faying, Strj will you Jhoot me f he an- 
fwercd, That he would, if his lordihip did not keep off. To 
which the earl replied^ That if he had his gun, he could (hoot 
pretty well too, or ufed words to that import, aod defired a 
iervant to bring his gun from his codch, which was cbcQ ac 
X foiite 
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towards liiin» Jeadijie UaJiolft Jp his hancU wi^ut^rg^ qg 
offenfive weapons of any kind, the paonel retired, or ftept 
tmckwards, as the earl app^c^fd| and continued to point ius 
gun at him, defiring bis lordihip again to keep ofF, or by God 
be would (faopt him^ m4 ^ %va|it nw ^ A^ earh jt^aymg 
begged of the panuel foi: God's lake to deliver ms gun» be agam 
reuifed, faying he had aright to carry a fgm% fo^fbidilord 
Eglijntoun anfwered, that ^^ mgbt ba«^ :»: j!%ht $9 <^liry « 
gun, but not upon his eftate without his liberty. Bu^ the 

Sinnel ftill pcrfiftcd m ;qfiufii)g ^ deliver his gun, and bjf 
riking his foot againft ^ fmall ftohe, having fallen upon hia 
back, when retiring,' and keeping kia^gun poiiited at ioai 
Egiintoun, as above 4eftr)bcd^ tbe^miiftdec^itfaivgim ctme 
thereby to be altered in the dir^M P<9K^ im4 %!^m^9 
and to be pointed near ftraight upwards ; and lord Eglin- 
fount who wap ^lUv dUlant iro^ Am ^wmHwo 4V thm 
yarda»hayingQplvedx>r%odftilIjMpon bis/jijljng,|he P^nel^ 
as &on M hq could recover himfi^f, jihd rtftvn^ y|jra hit arm 
or dhowt at0>^ ^ poij^ted his ^im ^> m W Alexander 
md of Eg^tg^ujPt and wickedly smi4 felQfi^i^y (ired at him^ 
llicft ftanding unsmi^d. (oiiliog »t hia »c9i^e;>tal fall -, Jind by 
theflioft he Wj^s wounded in the bpUytin ?l dfe;idf)4 manner^ 
*e whole Jewlftpt in ^he^gijn Jjavjng been thrown into h|ji 
tewclsv of wiUcb iwoifn^'fjbe f^id Jvlefs^^nder e^rl of Eg^ 
liotbun died that flight abowt W.dveip'fjiock.'*' 

Tbe^ libel further fets forth, *^Th?yt the ;»nncl^ ifterperpe- 
trating fb cmaU wicked, andb^rbsroH^ a crime, did immedi* 
ately run to0nt of lar^^iatoiin's fi:iy;i()t^,^hiD had brought 
Ms gun from b^coj^ch,,and who w.9R ftzfiding^X ibmedlftaoce, 
md endeavoured to wreft the gun fropo bii^, but was prevent- 
ed bv the affiftanpe of Another fery^t ; and when the two 
fervants weisengs^edwjth thepannel, defending the^un, and 
endeavouring to fccurebim, the earJ, who was then Siting on 
the ground, called tp the iervan^ to fccure the pian, for he 
had (hot him ; but not to iifehimill, or ufed words to that 
purpoieimd efl^e^; and».up0n the pannel's being brought near 
to lord Eglintoun> he faid to him, Campbell, I would not 
bavefhotyoQ. ^^ i ». 

•« That the pannel, when carrying from the place, whcris 
he committed the fofcfaid crime, in Saltcoats and Irvine, did 
acknowledge to fundry perfons, that he had yi'0\x\iy znd in- 
tentionally (hot the faid earl ^ ;»nd that the^ earl, when withifi 
. two or three houra of his death, in giving an Account to 
John Muir, Xurgeon in Gla^ow, of wha^ had pafled betwixt 
thepannel and him, dTd, in fubflance, fay, thrt the pannt^l 
did take an aim at him, and (hot him wilfully. " ^* Ac 
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•* *At fe«ft, at the time and place above defcribed, the faicj 
Alexander Wrl of £g|intoun was felonioufly murdered, or be- 
reaved of his life, by a wound he received from the {hot of a 
jgun» and of which wound he died in about twelve hours, or 
Tom6 flibrt fpace thereafter; and the pannel was a6tor^ art and 
Jpart of the faid murder.*' And the libel concludes, " That all 
this, or part thereof, bcihg proved by the verdift of an affize, 
jthejDanne! ou?ht to bejpunimed with the pains of law*'' 

* The pannefhaving been brought to the bar of the court of 
juftici^ry^ and having heard the forefaid indifiment read, he 
dentl^d the libel, as laid ; and, at the fame time, his counfel 
fbted the fa£b on which they founded his defence to the fol- 
Jowinc pvirport : 

* •• That the pannel, who is an excife-officer, was in ufe to 
c^irry a sun albng with him, vvhtn he went out m queft of 
(biuggiers, and that he fometimes took a {hot when he met 
i^rith 'any i^^m* upon the lands of certain gentlemen in the 
neighbourhood, from whom he had that liberty; that about 
)i year a^, he went to the IJorfe-Ifland (a noted place for 
Tmuggling^veflels) fituated upon the coajEl, about two miles 
froili Saltcoats ; that, in returning from this iHand, he took z 
rgad for foot-pafTengors, running through one of lord EglirT'- 
tqun's parks^ and having {parted a hare, and having his gun 
along tjS'ith him^ he kiHed the hare i that he haying *beeh 
quarrelled by the earl for fo doipg, he promifed never to of- 
fend again; apd as he knew that the earl was ftriSt in preferv^^ 
'ing the game, and that he frequently held courts for the pur- 
pofe t)f profecuting poachers, he was careful not to tranf^ 
grefs ; and, accordingly, he even gaye away his fi(hing-rod^ 
when he ^eard that his lord{hip had prohibited Sihittg upon 
the water of Garnock. 

^* Th^t the pannel, having a licence to Ihoot on the lands 
^Montfodd, 'the property of Dr. Hunter, lying to the north 
^of thej^ds jof ArdraSan, the property of the earl ; and hav- 
Jing met with John .Bi:bwn on the day libelled, they propofcil 
to take their courfe that way, ana went by the Commoti 
churcti-road, through the grounds of one Miller, towarcfs 
Montfodd. 

«« That, having met wUh no^game* they refolved to crofs 
over to fonie rifing jgrounds, from whence they could have 
'a view of tl^ fitorlc-lfland ; from whence they went through 
the lands of Montfodd, pafTed'over a fandy plain ; and, when 
jthey came towards the property of lord Eglihtoun, in place 
'of turning doWn by the fea-ude, they kept i little higher, 
through the lands of Ardroflfan, the property qf the carl, that 
'they might fee the ifland \ after which they came down, aiid 
proceeded towards the {hordv 
• I, «« That 
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' «< That in their way thither, they perceived a coach at a 

little diftance ; and a per fon having come , up to them on 
horfeback, whom they difcovered to be lord Eglintoun, — His 
lordfliip accofied the pannel with great paffion, calling biai 
Scoundrel aUd Rafcal\ alked him how be prefumed to Ihoot 
on his ground, and demanded of him to deliver up bis gun* 
The pannel was amazed ; told him, he bad not fired a (hot 
that day, and had not been on his ground with the intention 
of killing gan)e. The earl, however, perfified % and the pannel 
protefied, and faid, ' Purfue me at law, but I will not give 
up my property,' or words to that import. The pannel at the 
fame time held forward theguo, as the firm indicatim of bis 
furpofe not to part with it, and warnea his lordfliip not to 
perfift in the demand. The earl, however, pufhed forward, 
with an intention to (eize the gun by force. The pannel re- 
tired, and the earl difpatched his fervant for a gun, faying he 
could ihoot as well as the panneU Brown, thereupon took 
fright, af»d retired towards Saltcoats. 

^< That the earl's fervant returned with a gun, and was 
within two or three yards of his lordfhip, when the pannel 
having fallen, his gun unlFortunately went off, and (hot the 
earl, who was very near him. 

^^ That the fervants did thereupon immediately attack the 
pannel,. beat, and ufed him cruelly : that the pannel, in his 
own defence, endeavoured to feize the earl's gun, but was 
. prevented by fuperior force," 

The above is the fubftance of the fads which were ftated on 
behalf of the pannel; and from thence it was argued, imo^ 
That the pannel had iio intention to kill the earl : that hrs 
death was occafioned by the gun's having accidentaJly gone 
off, when the pannel fbll ; and that, this being the cafe, there 
wasno jufi.grouAd for charging the pannel with the crime of 
murder : that what happened was no other than homicide, 
purely cafaal, which meriteth no punifliment. 

ado. It was pleaded that, fuppofin^ the pannel had fhot the 
earl intentionally, yet the. fame was juJlifiabU ; ift. In refped 
It was d&ne "Upon juft provocation, which he undefervedly 
received from the earl, adly. In refpc^ that it waj neceflary, 
in defence of his property. And, 3dly> in defence of his life. 

3/7^, It was pleaded, that, fuppofmg the pannel to have ex- 
ceeded t\izmoderamminculfat4etuttla^ in defelnding either his 
property or his life; he ought not to be puniflied c^pitally^ as 
' for the crime of murder. And* 

4/0, It was maintained, that, as the a£l; did not proceed 
from premeditated malice and forethought, but wis commit- 
ted on a fuddenty^ ex cakre iracundia^ an arbritrary punifli; 
ment could only be inflicted. 

^ The 
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The court hiving ordamed bdth parties to give in infor- 
. liiations, in obedience thereto, this is offi»ed on behalf of 
ahc profecutors. , ' 

And as to the firft defence, viz. that the homicide in this 
tafe was merely ca/ualt the gun having accidenti^y goneoiF, 
upon the pannel's falling to the ground, the puifcrers fhall 
notdiffrnte, that the fame, if proved; will be fuffictent to 
elide the libel, in fo hr as it conchnies-fbr a ta^pital puniili«> 
nnent, or the pains of law ; but aa an intthtUn to kill muft 
be prifuntidy where one perlbn kills another with a letfaaJ 
Weapon, efpecially in the prefent cafe, where it appears from 
the fadls as ftated for the pannel, that he declared a fixed.and 
determined refolution to kill, if the earl did not keep dF, it 
will require a very firong and pointed proof to f;ain belief, 
that the flbot immediately following tbefe thi«ats was merely 
accidental; and however this defence, if proved^ might be 
fufficient to exempt the pannel from the pains of deatl^ .yet, 
as he T^as at any rate grofly culpable in having' a ioadedi gun 
confelfedly placed in fuch a poficion, that, if it ibould' acci- 
dentally |o ofF, it could not fail to kill, the pannel would tm-* 
queftionaoly be liable to a very high arbitrary puniihment.' 

The fecond defence infifted upon for the pahnd ivas, ttetf, 
fuppofing him to have intentionally killed the earl, yet, as 
he bad received high provocation, the- fame was /i^/^^/r, at 
leaft, that it ought to be available to free him, apcenaorHna- 
ria ; and this provocation he was pleafed to qualify in the 
following manner, viz. that the earl accofted him with great 
paffion, calling him fcoundrel and rafcal, and accUfing, him 
of a breach of promifej whereas, from the time hefaad made 
that promife, he had never been upon the eacl's ground with 
an intention of killing game. 

This averment of the earl's having accofted the pannel 
with infulting language and opprobrious names^ is what the 
purfuers do pbfitively deny; the indidment fets forth very 
particularly the whole conver£sition which pafiod between the 
earl and the pannel on that occafion, aivd the purfuers are 
confident noinore will come put on proofs but allowing, for 
argument^ fake, that the earl had exprcfied himfelf in the 
words that are here alledg^, there is no relevancy in thp de- 
fence, and' it is foundiExi neitber in law nor in found reafon ; 
and indeed, if fuch a defence was to «be admitted, it would 
^deftroy the chief purpofe a)id intcndm^ of the law, in in- 
Aiding the^ pains of death * upon this cruel and unnatural 
crime. 

Murder is a crime of (b hd'rid-an afped, and fo fliocki- 
ing to huinan natcfre, that even the mofl def^raved part of 
mankind, when in cogl blood, will ftarde at the thougbt^.of 

la 2, ' com- 
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eommttting it.- It very fardfy haf^iWy tkat » ohia geei 
cooly anii deliberately to work in tnurderiiig one of hi8 fel-> 
)ov-creatures. Solon, a gre»t and wife j^giflator^ thought 
t]be crime of parricide fo uonaturti, that he confidered it as 
an affront to human nature to fuppofe that ntanjcind €otil4 
be guilty of it, and therefore made no pofitiye law againft 
the commiSion of it ; and, for the fame feafon, if the pu- 
niihmcnt of murder w^s only to be confined to cafei where 
jc is cooly and deliberately perj^trated, the fafety of fociety 
ivooM fcarce require a pontive law zgainft the .coiQi|ii0ion of 
it ^ fb that the great objeft of tb^ law was truly tp curb ^o 
t>affionsof maioS^ind, and to prevent them from deftroying 
ane another, wheii roufed and btated^ whether by provoea^r 
tion, real or imaginary. It is the duty of mankind,. whqf 
are endowed with rational facukies, tb curb and fubdue theif 
paffions, and to keep them within proper bounds ; and aa 
Jaws were made and became neceflkry, ehiefty on account of 
thedepravity of mankind, thefe^pafitons cannot afford a fuf« 
£ciefit excnfe againft the ordinary puniibnient of an atro^ 
cioos crime. 1 he fafety and good of fociety require, that 
the ordinary punifhment fliottld be infli^ed^ that mankind 
inayibe cautious^ and eten whda protoked ^ iliay keep aftri<5l 
g^ard over their afiions, and curb and |X)n^ne their paffieni 
fffthin proper bounds; . . 

It would thei^efbre be highly inexpedient for the peaice and. 
fafety of nnankind, to hdd it as any excufe foe the commift 
^on of afi atrocious crime, that the fame waci done when in 
Ithe heatof paiSon or anger, vpon provocation received ; fori 
befides, that there is no proportion betwixt the life of a man, 
|tnd any verbal injury that poffibly can be given, it is a rule 
founded in the very being and exiftence of fociety, that nQ 
man taat liberty to avenge his own wrongs { and, as a verr 
bai injury already received, cannot be rrcalled, by killing th# 
}>erfon who gave the injury ; fo the making it lawful, either to 
kiH) or otherwife to.puniih the .peribn who gave the injury t 
W^iiild be truly allowing mankind to refeiit and avenge, their 
0wa wrongs, which the laws of no civilized ftatf^ will ever 
permit, as it miifl neceilarily tbnd to: the rdifiQlation ^f (Oy 
^iety^ artd of all good order and government. 

Accordingly, it is an Clinton, univerfally received among 
lawyers^ that no verbal injury, which is all that is allodged 
in tbis particular defence, is fufEcient to excule a fmnq 0r4i^ ^ 
karia^ in the punifiunent of tlse crime of murder.^ ; 

This very queftion is ftated by Voet, (lib. 48. tit. 8. § ^.} 
and refolved in the foilowilig wdrd^ : *^ Proind^ S quis m- 
juria quadam «erbali~provbcattt8v.-ufiiue adeor irae indulgendual 
(renfuerit, ut ftrido gultro^ gl&dipYC.injuriaAtem^c^id^ vix 

• «ft» 
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tAp vt ab ordinarU jpoena abfolvendus fit, oimixiultmi^* 
terdt inter verbates iiyurUa et atrociom repJes» quarum h^ 
^ prj^celkrinl, mitioationepi |^0Bn« fuadere poflUnt^ illc^ooa. 
mmp quippe' tarn ieyea habit^ Ut recaoutioius^ depre^^u 
(Qne,,fimtliDurqiu$ mOdis: fecondum tiadka. In tiu d^hguriis^ 
^anefcanr/' w^ 

&ir Geor^ Mackenzie (tit. Murder, ^3.} if adfo clear] j 
«>f cbti^ opinipiit uritich he-delivera la ahb fgllowtng pajfiagc :* 
f' It ia alio coatrovertfd amongft lawym,^ if^ iecing lioaoiir 
\i aadcar^^ )xH^ it be lawful to kill him wba afperfea ourj 
bpnour,. as it is jawful to kill him who aflaults our.Ji^ y,, and«i 
^ibettfannaciM'be of the judgment, that be who it tbuf 
proYokedf . being a perCba of far more emineiv^ condition tbaa 
tfaeinjurer, killing.him is not to be puoiflied as a oiar^lerery 
fid pfgna e^m^rAnariay Ikn injuria fa v^rtaEs: yet, in si/ 
judgment, be errs in that pofition; for* in effect, that it 
motfeU^dtkvicef {htcauk the verbal iojury cannat here* 
treated nor retaiiied} but it is r^vsngsiyet d$Jor ju/lm aS- 
fuwfdp opf^4it^r^ ut poena vfiinaria innpirctue. fiut ycstchat ia 
fiot aHowed in. killings and fuch other injuriest which nm 
foffknt rev9carir** . . • 

'MatiiiSBUs in mendoning the cafes where the ordinary ^u* 
niflunent ooght not to be infli^ed^ i^akes no mehtioii of 
yer^al injuries, but confines it tp.thofe real injuries in wUck 
human nature cannot be fuppoftd to overcome the juft re* 
fentment natursdly arifing againft the committers of them | 
^' £0 ampilius, et fi dolo malo homo csefiis fit^ tamen.iiiier» 
dumpqsna gladii remittitur i nam qui impetu^oocidunt, etd 
dolo non carent, tamen fi juftus dolor impetum conoitaverac 
mitius puniunt^r. Ita refjponfum de marito v^nx occidtt us*' 
orein adalteram, &c." Tit. de Stcariis, cap. 3^ (x£L 4* 
And although the law of England has» in certain cafes, 
, been lefs fevere in the punlfliment of homicide, thai;k the law 
of Scotland, and has accordingly eftabliihed a diftin£tioD be* 
twtxt murder and manflaughter, yet it is there laid do#n as 
g general rule, that, a verbal injury is in no cafe fufficient t<^ 
lurquit from the ordinary puni(bmeot of Murder \ eTpecifUy 
if the (ame was committed by a lethal weapRon* 

This dodrine is clearly laid down in a book Of great au«' 
tliority in the law of England, viz. a Treatife upon certain 
Branches of the Crown Law, by Mr. Juftice Fofier. 1% 
il^sattogof hcmiddif <:7tp, 5. fed^ 2« he fays, ^< Thar words 
of reproach,, how grievous foevcr, are not a provocation iuf- 
licient to free the party killing from the guilt of murder ^ nor 
are indecent provoking ai£lions or geftures,. expre^ve of con^ 
4s^p€.or repi^ach|' without an afiault upoA the perfon. 

' ■ ■/ ' ' ' '^ This 
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«« This rule will. I conceive, govern every cafe where the 
party killing upon luch provocation, maketh ure of a deadly 
weapon, orotherwife mantfefteth an intention to kill, or to 
io fome great bodily harm ; but if he had ^iven the other a* 
box on the ear, or had ftruck him with a mck or other wea- 
pon, not likely to kill, and had unluckily, and againft hi? 
ihcentfon, killed, it had been but manflaughter.'* 

** The difference between the cafes is plainly this : in the^ 
former the malitia^ the wicked, vindidive difpofition already 
mentioned, evidently appeareth ; in the latter, it is as evi- 
dently wanting. Ihe party, in the firft tranfport of his 
paffion, intended to chaftife for a p^ece of infolehce, which 
fcw fpirits can bear ; in this cafe, the benignity of the law 
interpofeth in favour of human frailty ; in the other, its juf- 
iSce regardeth and puhiflieth the apparent malignity of the 
heart. 

*^ And it ought to be remembered, that in all other cafes 
f>f homicide, upon flight provocation, if it may be feafon- 
atbhr collefted from the weapon made ufe of, or from any 
etner'crrcumffahce, that the partj intended to kill, or to do 
Ibme great bodily harm,, fuch homicide will \yt murder. The 
mifchief done is irreparable, and the outrage is confidered as 
fiowing rather from brutal rage, or diabolical malignity, than 
from human frailty; and it is to human frailty, and to that 
alone, the law irtdulgeth in every cafe of felonious homi- 
cide/' 

• The very fame doflrinc is laid down by Mr. Blackftone^ 
in his Commentary upon the L^w of England, vol. IV. foK 
200. *• If a man kills another fuddenly, without any, or 
without a confiderable provocation, the law implies malice ; 
for no perfon, unlefs of an abandoned he^rt, would be guilty 
of fueh an afi, upon a flight, or no apparent caufe. No af^ 
front f by words or gtfturei onljy is a fujfficient prdvocatitn^ Jo as 
10 excuft or extenuate Jucb aSIs of ifioleme^ as manifeftfy eridanger 
the life of another. But if the perfon fo provoked, had unfor- 
tunately killed the other, by beating him in fuch a manner, 
as fhewed only an intent to chaftife, and not to kill him, the 
law fo far confiders the provocation of contumelious beha- 
viour, as to adjudge it oiily manflaughter, and not murde^.** 

The fame dodtrme is laid down by Hawkins; tit. Murder^ 

5 33- . 

Both the law and the reafon of it, are elegantly and di- 
ftlnflly pointed out by thefc authors. The law hath fo far 
made an allowa'nce for the fVailty of human nature, that 
*where a perfon has received a verbal injury, he may retort it; 
and it will even afford an alleviation of the offence, fuppo- 
iing he £bouId proceed to a nipderate chdlifement 3 but as 
" ' Acre 
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.tiicreis no fort of proportion betwUt a verbal injury and 
the life of a man, which, when taken away, gan never be 
refiored^ fo, where a pcrfon proceeds in refentmeht of.fuch ^ 
Injury, to imbrue his hands m the blood of any of hi&fel-- 
low-creatures, the law has moft juftly confidered,^ that aft 
a£tion fo wicked and barbarous can only proceed from fuch 
a malignity of heart and depravity of dirpofition, as muft 
render nim a very unfit'^ member of fociety, and a proper ob- 
jtSt of. that vengeance which the law has mofl juftly inflidir^ 
upon the (bedding of innocent blood* 

But it'wjU be neceflary to infift farther ijpon this point, a0 
it appears from the fafls, as ftattd by the pannel himfelf, that 
it was not in a heat of paffion, and in refentment of any 
provocation the pannel is fuppofed to have received, that the 
earl was killed. Xhe abufive language which the earl is 
fuppofed to have given oh the occafion, is faid to have hap- 
pened uppn the earl's firft accofting the pannel j fo that, if it 
nad been done in the heat of paffion, on account of the pro- 
vocation received, it muft naturally have happened when the 
abufe was given ; whereas it appears, from the pannel*^ own 
ihowing, that he was not overcome with paffion upon the 
occafion ; that. he continued perfedly mafter of himfelf; 
that he accordingly retired for fome time, and that upon the 
earl's approaching near to him, the pannel killed him, in pro^ 
fecutioja of a fixed and determined purpofe and refolution. 

And this leads the pi^rfuers to confider what was in. the 
next place offered on befialf of the pannel, viz. that it was 
lawful for him to kill the earl in defence of his property. 

Upon' this point, it was. faid for the pannel, that he had not 
)>een trepaffing upon the earl's property ; that he was not 
upon bis grounds when the earl attempted to feize his gun ; 
that he had not been upon them that day with an intention to 
kill game ; and that, although be had, yet the law gave the 
earl no power to feize his gun brevi manu^ or to inflidl any 
. other punilhment upon him for the fuppofed trefpafs ; that 
the earl ought to have had feccJurfe' to a court- of juftice for 
infiiifilng the penalties of the law for the fuppofed offence ; 
and that this point had ^^een fo determined by the court of 
feffion, upon the 23d of January, I753> in the cafe of Mr. 
David Gregory, profellbt of mathematicks in the univerfity 
of St. Andrew's, againft Walter Wemyfs of Lawthocker; 
and from the premifes^he following conclufion was drawii, 
that as it was unlawful for the earl to, feize the pannel's gun, 
the pannel was intitle.d to defend his property againft fuch, un- 
lavvful attack, evei\ at the expence of the life of the invader ; 
. and this ought the more efpecially to afford the pannel a good 
idef(:nce in the prefent cafe^ that he having been a foldier, he 

- could 



toiM mt, fconfiltentiy with hb honour, tatKnitt ids gyh (b 
jMiy pcrfori whatever. 

W becher the pannel's condu£t> on jthls x>eca&oo, iras toi^ 
Tiftent with ^laws of honouri (ball bt aifterwa^ds coiifi>> 
deni i that it was highly inconfifteiit i^th (he dofibines ^xiA 
iprecepts of Chriftiaiitty^ cannot Ve di/put^d. It is therdh 
laid down, that ^< if any man will fue thee at the Uw, laiid 
jiake away thy <pat, let him hav$ thy cloak alfO; and wljiG^ 
Toever (hall compel thee to go a mile, ^o wi^h moi XWtibiJ!' 
Mattb. y. 40, 4J. ^ The gKpat Author of our xellgrph .did 
^thereby mean to teach ma,nkind, that |t was moi^ becomiiig 
the dignity of human nature to forgive injuries than to refetft 
tbeip, .and to inculcate upph them the fuitablenefs of a foirlt 
<9f meekhpfs and moderation, as moft coi^docive pot only to 
fbe private Ivippj^efs of individuals, but to the |>eaQe, q^ie^, 
)ind good of foci^ty ; and that injuries, which in theirnatui^ 
are trifling arid inconfiderable, ought much rather to Ve fufb- 
mitted to, jthan to be made the ground of quarrel anddif- 
puth} and It muft furely, at firft fight, zpjptzr ytty incoiiii'' 
fi&cpt with the atorefaid doArine, for any man to maintain, 
.tbM rather thaa part with the ppAbffion of fk tfiflitig property 
Xwhich,. if upjuftly taken from him, could eafily be reco^ 
vered) be flxould think himfelf at liberty to ta:ke away the 
life of one of his fellow-fubjeas. 

Indeed, without having recourfe to any pofitilre Jaw^ either 
divine or human, the purfuers inay appeal to the <;ommoa 
'feelings of mankind,, for a deteonination of the prefen,t ^uef- 
^tion. There is no man who is poiTefled of any :^ark of jhtf- 
manity, or Qf i^y notions of rigllt or wi^tig, who ihuA not 
at once declare thai^he would mu(;h rather lurrender a .pro- 
perty, ten times the; value 6f that which was the fubje^ of 
conteft in this pafe, than flied the blog^ pf the meaneft, <^r 
of the mpft abjeft of the human fpecies. 

As to the pannel's honour, which was ipudi ipfffted u^n 
in this cafe^ .it is, with fubmii&onji rather too ludicrous ,to 
fay, (hat a. man whofe farmer rank in life was none!oth^r. 
than that of a cpmmon fpldier, a|id who at prefect is an lA^ 
ferior pfficer pf excife, .was in honour called upon rather io 
take away, the life of pne of his fellow-creatures, tjiah %o 
yield the poflcilgon of his gun, which he could .eafily ^^^in 
have recovered* if it was unjufily taken from hipn, Incieed 
this plea of honour, which is not 2i n^men juris^ is a very Jot- 
jproper topick to be urged before your lordfliips as ji court rof 
Ijaw arid ofjuftice* lu>ur lord(hips are not here to judge ae- 
icordingto the falfe notions and pun^ilios pf honour that are 
commonly entertained amongft a certain fet of men; but 
whether in law and in juftice,the pannd wasintitled to main- 
tain 
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toi tbt jfbttdhn of his gun at the cxpence of the life of cnfji 
if bin majefly^s ful^efts. 

' Ac the Ikme tlii^> the purfuers willbe pardoned to think,' 
tl|)at if the pantiel was to be tried hy a cciirt of honour, pro« 
periy fo cmtd^ he would Itkeways be coti^emned, and that 
It would beiound) thai hf bad not only a£ted' a moft illegal, 
bartmrouS) and inhuchan part^ but had behaved moft dijba* 
Hojfirahfy, The earl accomd Him defencelels and unarmed* 
If the^arfne^ bad tonfidered his honour as injurlouily attacked 
by the deinand which the earl made to deliver up his gun, 
m ought either to have laid afide ifiis gun, and to have tn* 
gaged With the earl upon equal terms^ br he ought to bav^ 
tballenged hith to fingle combat, and have waited till the 
earl was properly armed for that purpofe. B^it when, iti 
place of following that courfe, (which might have been ex-^ 
peAed from one who pleads the point ;<of honpu/} he pouri 
k loaded tnufquet into the bowels of a man unarmed and tp; 
tally defencelefs j the a^ion miift be condemned, not onl^ 
as oarbarous and cruel, but as mofl; diflipnourable, by ever]^ 
man who poflefles the fmalleft fpark of honbur in his breaft* 
Honour, therefore,* eannot avail the pannel in this cafe^ 
The point of honour is much againft nirn. And therefor^ 
the purfubrs (hall leave that topick,' and conlider the queftibiii 
in this fimple view. Whether the pannel was in titled to main- 
tain the p6fieflioh of his gun at the exp^nce oi the earfs rife« 
fjappofing it to be true, but>rhich was by no means the cafi^ 
that the earl had either aila'ulted the pannel, with an iof 
tention to bereave him of his gun. Or had ufed any threaten* 
Ing exprefflob), iignifying his deteritioed refolutioh fo to id, 

And, th the jf^ placi, the purfuers beg leave i6 difput^ 
the point of law that was niaintain^d upon the other fide, viiL 
That the carl had not a right to fcilEc the pannePs gun. BJf 
aft 13 pari. IJ07, it is cscprcfly' enafled, " T^hat no com* 
mon foWler ibali preiume to hunt oh any grounds, without 
m fubfcribed warrant ftom the propf ietori of the faid grounds^ 
Imdefihe penalty forcfaidi befides forfeiting their do^jgunsj 
Md nctis, ioxhvappubfnders or difcoverers* 
' It is humbly fubthitted td your lotdfbips, If it is not im- 
plied in the very words of tliis ftatutc, which forfeits the dogs, 
kunSf.atid d^ts \otht atprehiniers^ that it is lawful to Uitt 
ine Sogt^ guini, and nets', htdi rhanu, from the pcrfon foupd 
^n tw ffanfgreffion. This, with fubmiffion, is the on.Ijr 
fenfe jihd cdnffriiAton which cjTn; be put^lipon the word <sr/* 
prehtnteri in the forefaid ftatutej and as this is the natural 
cotiftruiftion of the woi^s^ fo it fcemsto be agreeable to th^ 
true fpi'rit and intendment of the ftatute, viic* by the iinme^ 
diate felztire'of thefe inrtrumenfS oTdeftfuaion in the poffcP- 

i M * V fwn 
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j^n-pf fucb unqualified perfons found in reaiUf io prevent 
their being again' ufed to the fame unlawful purpofes, or 
dKir ;be|ng fecreKd, ?ind otherwa^s difpofed of, if allowed to 
reoiain in their ppfleffion, whereby the after- difcovery. of 
them might be attended with difficulty: at^d therefore it 
would appear that the legiflature, from a fenfe cf thefe incon« 
leniencies, had, by the forelaid ftatute, introduced this more 
fumnsary and effedlual remedy,' in permitting the dogs, guiis^ 
and nets to be brevi manu apprehended, in order to lay the 
foundation for an after-cohvi£tion in a court of juRice. 

Neither is this'an^ thing new in the law; all the flatutes 
bade againft fmuggbng, authorife the officers of the revenue 
to begin with feizing the goods, leaving it to be afterwards 
tried by the proper court, whether they have been juftly 
feized or not, ana whether they {hould be carried iiKa con- 
demnation, or refiored to the proper owner. 

And as to the decifion, Gregory contra Wemyfs, it is, in 
jthe.firft place, a fingle decifion ; and when the ou^ftion does 
j^gaiQ occur, it would well merit to be reconndered^ eipe* 
tially as the ftatute has been tiniverfally underftood in the 
fenfe now contended for by the purfuers. It has, from timf 
immemorial been a general pradice over the whole kingdom, 
to feize dogs, guns, and nets, without any previous conr 
vi£tIon ; and until the forefaid cafe in the year 1753, ^^ a^oii 
of damages or reftitution had ever been brought^ oh 'accoun| 
of fuch feizures. 

* \ But, ^dly,^ The decifion, in the cafe of Gregory^ as it 
fiands reported, does hot appear toeftablifli the general point* 
Baird, from whom the gun was feized,,was not proprietor 
of tlic gun : it belonged to Mr. Gregory, who was accom- 
panied by Baird ; and it does not appear from thedecifioA^ 
that Mr. Gregory was not intitled to kill game. 

It is of no mopient, that the pannel was not upon the e^rKs 
ground, but upon the fea-fhpre, when- his gun was^ddmand* 
e4 ; he had been upon the earl's property immediately before,^ 
tinder the carl's own obfervatlon ; and as it muft be pre- 
Tum^d, that he was there with an intention of killing game, 
if he had .foui^d any, the earl had the fame I'ight to feize hfs 
gun, as if he had got up with him before he left the eari's 
grounds, by fte^ping in upon the adjacent fands* 

The gurfuer§, at the fame time, apprehend, that it is vcij 
immaterial rn the prefent queftion, whether the earl, in ftrift 
law, had a title, brevi mann, to feize his gun or not. Was 
the queftion here iiimilar to that in Mr. Gregory's cafe," about 
reftitution of the gun, as unlawfully feized, the queftion in 
law*. How far the (eiziife was legal or noti would fall pro- 
perty to be confidered and determined ^ but^ for the prefent 

pur^ 



Mi ] 

piirpofe,"it Is fuffiticnt tdliy,' that it was uniVcrPart^ undcf< 
flood, that the guns of pcrlons, Who have neither tide nor 
Ircence to hunt upon thc^rbunds ot anbther, ilitght be feized^* 
brevima^^xai that, in faii, fuch feizu'res * Were generally 
made withbutanjr cp/hplaintJ' ' *;;^ 

This is fufficie'nt to fko^ljuo antrnp\ the earl required of* 
tfaepannel to deliver his jgun. The paiinel coiild not but knoiv^^ 
that th^ earl did not intend to commit a rbbKi^ty, by vio- 
lently zni fehhioufly tarryilig bff the property of another; tS- 
which ie. had no manner of right, but th.at he aQed curty^ 
under tlJe common apprehcnfidn,'that iyetjf^ heritor liad'aj 
right to feize dogs, guns, and nets,~ from trnqustTified perfoiis 
hunting "upon their property^ without any licence. It'lV 

Slain, %^^^^^ if he Kad^ ^^^^^ feia^ed and carr'fed ;tffF 

lie gun,.tbald not Kav.e btett tried as^^iiilty of ftlony, cve^^' 
upon the fuppofitioa that; in ftrift lawJ he Was not autbo-*: 
rifed to.[makc thfe felzuirejthe Mthcft'it could have goricj 
woitld fc only toYouhd thjB pannclln a civil aSion fc^r reftitu- 
tiop, or perhaps for daihages' j and!, when 'that is thfe caife/ it 
is, with' .iUSmiffion^ dtar, that the panne], in defending his 
property agaiiift-thar trfefpafs, was not intitlcd to take awa^ 
the life of the fuppofed trefpafler. 

.-'It was Meed maintained on "behalf of the pa'nnel, that a ttJaxi 
wias Imitled to defend his |;r©J)erty to the laft, even ^t the'cx* 
pence df* the life of the invader j and fundry authorities were 
appealed to, in fuppoit of this general propbfition, particu- 
Uxiy 9 Gtati\xs,Dejuri ^llletjuicist lib. 2. cap. i. § il, Puf^ 
fcridoff pe jure natura et gentium^ Catpzovius, and others { 
but when Ihefc authorities are attended to, none of themcait 
avail the.pa'nnel. Thefe authorities do onjy apply to the cafe 
where one*s property is felomoujly invaded ; and . when' it 6arli 
not be othcrwile fecurcd, than by taking away the Hfe'bf the 
invader ; which will i>ever apply to the prefent cafe, wher^ 
the attack made upon the pannel was not with a felonidus in- 
tention, fiut where his property was abfolutely fecure, and 
could eafily have been recovered, if the earl had not a jurt 
title both to feize and to hold it. ^, 

And it was a poor reply that was made on the other fid«?; 
vl%. that the pannel was not obliged to fubmit totheexpenoe 
of a law-fuit, in order to recover his property; becaufe, u 
it fliojild be found that the earl was in the wrong, his gun 
not only would have been reftored to him, but the court 
would have fully indemnified hini of the whole damages and 
f^xpencesbe could qualify he had fuftained, by the illegal 
fqizure and detention of his gun. < x 

The panncl's counfel did likewife appeal to /. 3. f'^' \f- 
pi yi ct vi armata \ and alfo to /. i. Cid. uni^ vh, Init with 
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wb»t propriety, the puruicra yc ;^t aJoMo dUci^ievr, ;The 
^ft ofihfik proves no vfioxt toan tnj<ft Thar, wbcre one Uv ' 
Ii>v9.ded iv^^itb «rmsi it i$ lawful for l^im ^o defend hinifelf by 
a(Crms: and, ai to the other text» ft proves norii^e thaa 
thisi. That a man is entitled^ io'defend b'is mlktR^* m/iasrA-'.[ 
$ifp^i^^lpa/^.Mil0% without defining^ .^^ j^^y^^^!^^^ lists' 
thereof i, and' the fame anfwer Htki b^cur td,.t1^'e''|jtiiia2e frbai» 
iprd Stair, fol% 174, and froni'th'c Uje Inftkiitf, jcqU/k i^U 
^1,2, § p* Kq niore is there fajd, than that ovk maj cop;; 
tiw^ or recover hispoffeSon by fefgc «^-/?lfip6^^ 
Aci^ jlefurued,. aiitftpis hayie n6 ^wliere l^id^ ^thaf ^t*ii 'liwfui^ 
^jp the p^fon ID ppflc^bn io kill tfie pcrfoo w$Q,en3fav6urs^ 
f^ ejcfl bip\i:far leis coufd it hp ^iaimiain^d,* thali,a Rerfor^] 
wa\S:juftifiab|e for ki}lif»g^ under the t^ircup^n^pcps pf thc^; 
mjejentQire,, where th^ perfoo }n poflej^pn ^1^ nof ^W^^ 
fn^a^eft tiflc Jof I'oJ^g. his property, Jf bc^Va^ eSUt^pc^'ip ^<m 
ii}* and .where the perfon w^b is. Rippbred tqf ha.i^? s^^WPiirr 
Itbi^ ftis^U^e^ .was totally defchcelefs krid unaFincdj^4ndjgcq)Udl 
»pt.h?fiippofed to intend violence of any tc}n<l. .. ..j ..^^^ 

.If the tiarl had notjtletoacmai)dthenahner«gun^{jc^^^ 
^0 dpubt^ refufe to deliver it up; and ir the e^rl bj^f thereupdi^ 
anepiptfd to take it from him Vy forqe^ he mvgH^ B^^PS% • 
havejbefnjujfti^ble in ftruggling; to maintain^ hiis|fo^£pn« 
B^^i^i^ repufi;naot> to reafoii, and the combj^fi fadyjijii of 
^an^ind, tq lay, tbat, under the circuroftanQe^ of, tft^.^qajfe^ 
thp panpel w^ at liberty to bfereayc the earl <if||isrif<i^ ^^^^^^t 
ihao part witji his gtrn^ ' \. ; 

. Tpn purfuers humbly apprehend, tliat, ih.rQi|i\4 Uw^ aii4 ■ 
{n.jre^fon, np man is intitM to fcHl, in defence pt hi[s pro^ 
P^ir^rWlefs where be is attacked with a felopiQU&.TotentioQ 
torop aijd bereave him of his property i byt where tb^ pei;(b9 
ivbo m^kes the attack has clearly np felohipus intention^ but 
pnlyi^UQd^r an erroneous apprehehfipn oF hip own rigbt;^ com-* 
jnits.a trefpafa upo;i the property of his neighbour, a^id for 
which ri^drefs can cafily be had ;n a court of lavf, tl| fo/far a^ 
|he party has been injured ; the law of no ciYiii'^cfl fcbuntrx 
wiHf.iri theft circumttances; sJIoW a perform tp kill i^iptWr| 
imderjhe. pretence of defending his \)rpperty. , , . , 

The contrary doQrine. would lead to ftraqge'a^d abturd con^ 
^equenccsn If kitting was juftifiablc in fuch a cafe as^.thie pre* 
feni^, a:perlpn might beei^ually juftlfied for ^liqg For cyery 
trefpafs that was made upon, his property. If itVa^lawfiil 
for. yic pannel tp kiill the earl, in order tp preveiit him ironi 
feiziog his gun. notwithftanding he believed he .had awiight 
to fei^e it, by the fame rule the earl might have becajiiffuwd 
for Wiling the pannel, in- attempting to foine upon toe. earl*^ 
lands againfthi* will. "!'./". 
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. Tour Iprdfiiips know tW^ \ff ihe ftatute 1686, it is hwfuL 
for tvery proprietor or poffeflbrpflaiida, brnnnmnu^ to poind 
the cattle tound upon Jbu groundi, and detain them, until he 
be paid faalfa sperlc for e^aii^beaft found in tfaeikaith. Now«, 
let it be fuppofed^ that tnehcritor^ In attempting to feize and 
poind, {hould be refifted by the proprietor of the. cattle ; and. 
f bat the piroprietor of the grounds^ from his not being pren 
cifely acquaipted with th)? marches, ihould attempt to poind 
fpme of tiiefecattle which wer^ difaS^9y not upon his proper- 
t^» but upon tbd other iide ,of th^ march ; is it poffible to main^ 
tain, that the proprietor of .the cattle^ in order to prevent hi^ 
property ifjrbm being uojuftly carried off from bi|ii, would bo 
tuftifiedf in killing the pSu^fon iiUking the feixuivf It is bc^ 
lieved, that no man would heiiiate a ^moment in declaring th^ 
piroprietor of thf catties guilty of murder,; when it was plain) 
t^at the proprietor of tiit jahds had no felonious intention to 
l^reave hitn of .bispi;qpfriy j^ but had only been led to commit 
the titfpaf^ upon; an erroneoua apprefaenuon of hts owsM-ight % 
a^nd wben^. >t the (afjse time» die cattle could be recovered by 
an adioh at law, with full damage andiexpences of proceisf ^ 

It is foundeain the rery nature of fociety and governmentt 
that no xnait u intiqed to avenge ius own wroi^s, or take 
j[ufBc)B i^t bis own hand, ^nlels wbere the laws of t]be fociety; 
cannot giye him relief. ^ In thi& view, it ipay be lawful to de^^ 
fend bimielf againft an irreparable Ipfs,, even at tiie txpfenco 
of the life of the aggreffiv. A woman, for emmplct may be 
juftified for killing the perron who, makes an attack upon hec 
f:haftrty, when flie cannot otkeirwife prevent the violacion of 
It ; aildy in like manner, it xaxy be lawful, in defence of one^s 
property, to kill a robber who fel9niofly eiideavours to be- 
reave bint of it ; becaufe^ without, fo doing, his property kna^ 
be bft* When this irobber has, once carried off the goods, it 
pay not be in die power of the hw to give the perlon injured 
any relief; b^t ^at will never apply, to the cafe in hand» '^nd 
, the other cafes above-mentioned,, where there was clearly no 
jfelonibus intention, and where the party fuppofed to be inju-* 
red ran no rilk of iofing hts jir(^rf:y, which remained perfeolj 
fecure $ and where, if Be was in the tight, the public law of 
the tand would etve him fu& iqdemnificadonr ai^ relief* 

The abbye dinihdion is clearly pointed out by nvmberaof 
^uthoiities. l^uffendorf, in bis treatife jD^ jwre nature et gm* 
fiumk \\h, li^'cap.. 5. § 4.. after fia^og the righta^rompetent «^ 
mankitid in a ftate of nature, proceeds as follows ; *< Aft 
yero ^uod licet in i^aturall libe^tate viirentibu^ <itti fuam lar 
futem propriis viribus pfopuoqw ex judicia expediunt ; id 
baud quaquam ihdulgetur illis, <|ui in civitatibus d^imtf et 
guidem imprupis advisrfus (mos civpSt Hi enim vioientam fu^ 

^cfenfiopem 



Jcfcnrioncm adverfus cities perpctuos aut temporarios itz\ 
mode/afi "tehi^ntur, ' ut earn tunc demum sdhibeant, quatido' 
tempU9 ac'lociis non ferohrauxtKum magrftratos ad rcpelteh-' 
/ darti t?arn* irtjtirtam implorarii qua ^ita vitaque apiitdlens^ au$ 
itrepitrabiU damnum in prafmiantum pmcutunt cotgldtun Et 
quidehi, uc'perlcu!uta tantummodo depeHaturj vhidiSa au- 
fem et calitio de non offendehdo in pofterum magji'ftrattss ar«' 
bitrio r^Vmcjuatur;"' * 

' The dtftin^ion already ft^tc'd, Is Hkewire poitited' cut bjr* 
Mf. Juftice Fofter, who, ih thetrcsTtifc already motioned, .<i* 
homicide^ cap.^ii. lays it down,* tliat " in thecafe of'jbftifiaWe' 
jfelf-dcfeiTCc, tlfc'injured party may repel force, with force, iiti 
dtfence'qf'his perfon; haMtatiott, orpropwty; againft one;. 
i«rKo ihaiiiTeftiy intendeth and* eridcavourethi With Violent or^ 
lurprize,' to cbrArnh a known felctny upomithtr^ ' In th«ffcrcafits he- 
is not obliged to retreat, but ihay purfuc his ^^dverfary, till He 
fiihfeth hrnrfcif'out of danger; and if in a corifllft between' 
IJi^m he bappcncth to krll, fucH killing is juftifiable;'* * • 
'! And in the fame chapter, 'he Tays, '^ Whtre ^ kndtonfihr^' 
is -at temptea upon the perfon, be it to rob bri|rtird?r, hcnf 
tffe party aflaafted may repel forde witb force> and even fiij 
fcrvari^'thcii attcndaif)c 'on him, or any other perfop prefcqt,* 
may jntirpo^fe for prev^ehtingmifchief ; and'if d^athenftetfa^. 
the party* fo intcrpofing will Be juflified. In thi^ tafe, ha-^ 
ture and fdcral duty co-operate. 

^Ai\3 in cap.v. §4. hefayr, that,* **'no mah^under thepro- 
teSibn of the law Is tobe the* avenger of his cf^n'Wtbngs. If. 
they are of fucH a nature fot wWcb th« laws'of ftcicty will 
^ive'hihi' an adequate remedy, thither he ought to rcfort.^* • 

The ^iflinaioh whicb the purfucrs have chdeiivoured to 
^ftablifli, is clearly pointed out by this learned'judge. He, in 
(fating,' in ii^hat cafes it is juffifiable to till in defence of^ 
life and property, confines it to the cafe where a kncwnfe-i 
itmy IS attfennfpttd upon cither, by robbery or murder j biit 
where the attack made upon property is offuch a nature that 
' thelaw can give an adequate remedy, the perfon attacked is not 
entitled to avenge his own wrongs, but he muft refort to 
the courts of law for redrefs. ' 

.. The very fam€f dodrme is laid down by Blackftonp, lib, Iv. 
cffp. 14.. §3- *' If any perfon attempts a' robbery' or murder 
bf another, of* "Attempts t^ break open a hbufe* in thf nicht-f 
time, which extends alfo to' an attempt to burn, and fliali be 
killed in fuch atttmpr, the* flayer ftall be acquitted and dit 
eharged. This rcabhesr hot to any cri'me unaccompanied with 
.force, as picking of pockets,- or to thfe br?akJng of any houfe 
Jnthe day-time, unlef$ it carries with it an •attempt of rob- 
bery alfo/* ' . . . -^ r .. 
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And Hawkins in his Treat, of the Pleas of the Croira, 
(lib. i. cap. 31. ^ 33.) has the following paflage : " Alfo i$ 
feema to.be agreed, that no breach of a man*s word on pro- 
mifc, na trejpafs eitbir U lands or gaods^ i>o affront by bare 
woridsxuc geftures, however falfe or malicious if may bc> andf 
aggravated with the moft provoking cirqumftancet, will ,e^« 
cufe him being guilty of murder—- who is fo.f;^r traofportcd* 
thereby ^.. as vianmediately to attack the pcrfon ,who p0en4s^ 
him, in fuch a manner as manifeflly endangers his life^ 
without giving him time to put himfelf upon hts guard ; if 
he kills in purfuance of fucf^ afiault, whether the peribo 
ilain did at all fight in his defence or not ; for/o bafe and cru^ 
a revenge^ cannot have too fevere a co»ftru)ation." 

From, the ^bove authorities, . it is cxtremehr plain (what 
indeed is ftrongly founded in tkieprinciples of right reafon) 
that no mai^ is at liberty to take away the life of any of h^ 
fellow-creatures, in the defence of his goods and properQfji 
except where the attack is made tipon them with a felooioya 
intentioi|i-Q^:,. in other-words,, where the invader,^ by/cju-- 
ryingoiF the goods, would himfelf have been guilty of f e^^ 
lonv ; but. that, where no more than a trefpafs is coipmitted, 
knd whera the party injured can have full and^ample repara- 
tion by having recoi^rle to the courts of jufiice, the. perlpa 
killing the invader in fuch circumftances, is g^uilcy of the 
crime of murder^ and will be juitly iubjedted to a ^apical 
puniihinent. 

And indeed fo anxious have the laws of every wetf-go* 
verncd ftate been to prevent mapkind, in a Aateof fp^ietyt 
from conSitutiiig themfelves the judges and avengers of their 
own wrongs^ that they are not permitted to kil) ai\y of their 
fellow-creatures in defence of their property, even where rhe 
fame is invaded witb a felonious intention, except where the 
fame.becQmes abfolutely neccil'aryy and'thelaw§ of thc/ociety 
unavailable..tQ give them proper reparation and redref^. 

This diftin^lion is very clearly laid down in the divine 
law, .which was delivered by Mofes to the Il^aelites, £xod, 
chap, 22. V. a and 3. ** If a, thief be found breaking, up, 
and be rmitten,^,that be dle^ there fiiall no blood be (bed for 
him. Jf the fun, he rtfen upm hm^ there ihali. be blood {hed 
for him, for he ihould mai[;e full reftitution ^..if be have no- 
thing,. tben he fhall be fold for his theft." . . . ., 

The.CapiQ rule is laid.down.in the civil law,^ and, particu- 
larly in./. 9. jfl adUg* Cor^ de Jicariis : ** F^rem. neSiurnum 
fi quis oqciderit^ ita demum impune feret, ii parcere ei fine 
periculp fuo.non potuii." The genjcral rule among the Ro- 
mans was, that a thief might be ilain. by night with. impu- 
nity, but that be could only be lawfully killed by day,/^ 

I Jeh 
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teh de/indtriu And this do<ftrine U laid down it greit iengtl| 
by Ju^iujl GIaru9, lib^ 5. $ Homicidium, No. 47 | and al/a 
by Datmhoudcrius, cap. 78. No« jr» 2f 3» and many bther$j, 
unnecdfiary to mention parttcMlarlW 

A diiiin£lion waft attempted to be made betjiyc^R avendng 
a wrong alreiidy jcommitted, a^d preventing the comiiiffioii 
of a wrong* The firft was admitted to be unkwfuU bat the 
contrary ^aa maintained, as to the otker.-**-But, jrith fub^ 
miffipn, tile abot^ authorities fliow clearly^ that diere is od 
foundation for gny fuch difiin^iojfi^ ' in to far as apD]ic»bJe to 




the rules already Uid down >' and this muft the rather obtain«« 
in the prefentcafr^* where the fifppofed injury bad no reaf 
exiftcnce, but in the pannel's oWn imajgiaatlon of what the 
carl might poffibly intend upon the pannel% xtfufiagtp deliver 
bis gun. 

From ^hat has jbeen faid^ it may be juftly concluded) that 
the pinndl cannot juftify himfelf from the murder, wfith wbicit 
he is charged, by alledging, that it was neceflarily committed 
hi defence of his property. It has been ihown^ from various 
Authorities, and from the reafon of the thing, that ktlling la 
defence of property, cannot be juftifi<d^ unlefd where the 
fame was fklonioufly itivaded, and* when, at the fame time^ 
his property coi^d not.be other wile fecured. . Whsreas. iil 
the prefefit cafe, it is plain; that the deceafed earl had no 
fuch intention. H? could not have been charged at being 
jguiity of felo^yi if, dffoRt^ he had fetzed and carried on 
the panpel's gujR. . He did not thereby intena felonioufly to 
rob and bereave the pannel of his property. He was led to 
0iake the demand, under the belief and apprebenlion, that 
the Jaw intitled Urn t^ make the (eizure. ^Whether he was 
right or wrong in th^lt apprebenfion, is to the prefent ifiue 
very imm^teri^ [f he was miftaken, all that could be 
charged agatnft him, if he had carried off the gun, was a 
common tre^af^ upon which he might 4iave been fubieded 
in a civil adi<^, to reftore ^ gun, and to indemnify 'the 
pannel of what eicpences he &ould<]naiir in making his claim 
eflfeflual* and ^2^ damages he nould qualify he had fdla^ioed 
by the feizure or idcteiitton. It is \Mxi^ that if the gtiifihad 
been taken from htm» he ran no ri& of lofing bis ;propeirty^ 
K he had a juft title to reclaim it, the law waa o^n,, where 
lie would get full redrefe ; fo that it is idipoffible, that, with 
any ihow of reafon or juftice, it can be maintained, that the 
putting the earl to death,. was neceflary^ \\k defence of his 
property* 

And^ 
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Airf» a^ this part of the paiind's defence muft unquefiipn* 
aWy be repelled, as atterly irrelevant, the other part of th« 
defence, vix. that the ad was comniitted in the ncccflary 
defence of the panners life, moft (hare the fame fate. The . 
relevancy of this defence the purfuers do not djfpute, but it 
is utterly inconfiftent with the fa£lir, as dated for the p^nnel 
bioiMf. It-fltonl thence appears, that no violence or injury 
of any kittd was oSered or threatened to the pahnel'^ perfon. 
On the comrary, although the earl had a gun along with' 
bimifi the- coach, he left rt there' unloadecf, conies out and. 
advances to the pannef, altogether unaroied and defencelefsy 
and afks 6f him to deliver up hi^ gun. 

Nor is it a circumftanca of any moment, that the carl at 
laft called for hi& gun, becatife itis evident, from the whole 
circumftances of the cafe, even as told by the pannel himfelf, 
that thepannel bad'ho reafon to apprehend, that the earl, 
thereby meant tochnimit arty «& of violenee upon the pan-. 
nel's perfon, whatever intention there may have been to dc- 
terand overawe the pannel from putting his threats in execu-*. 
tion, it is merely impoffible, that the pannel coMhc^on/fitu- 
tus in pericub vita^ as the earl ftill continued unarmed an? 
defenceiefs at the time he received the fatal wound j and, at 
any rate, had the earl been in poiTeflion of hil gun at the 
time,' and that the pannel had ferioufly believed, that the earl 
therewith intended him h^rm, he knew well that he could 
at any time have faved himfelf, by delivering up his gun, 
aAd which has been already Ihown, he was not intitled ta 
with4told, at the expence of the earVs life 5 his own decla- 
ration referred to the indidment, will (how, that thiis is a. 
mereeMor quafitus ; for that the pannel neither was in any dan- 
ger of his life, nor did apprehend himfelf to be in any fucb ^ 
all that he pretends to have apprehended was, that the earl 
might intend to talce his gun from him. 

h was faid for the pannel, that he and the earl were upon 
very ^unequal terms ; for that he had been defertcd Tjy his 
companion, and left fingle, whereas the earl was attended, 
With a numerous train or fervants. 

B^this circumftance is, with fubmiffion, the word apo- 
logf^whfchthe pannel cntlld have offered for hFs condua. If 
he was truly apprehenfive» that bodily harm was intendecf 
agiinft h\ta\ his only fafety \^y in keeping up his fire, — when 
the gun' was diiUiarged, he:^ became defenceiefs, aiitf could 
eafily be overpoWcred by/fubh: Aiperior numbers ; and there- 
forehis untoadin^ his gun in the earl's bowels, aiFords o^ 
kfclf fulBdent proof, thaf it Was not xlone from any appte-r 
faenfiM of danger to his own perfon, but chat k truly pro^r 
ceeded from the wicked fcbeme, whicb^ from th^ beginning^ 
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he appears to ha^e deliUrately zt^i fii9% ^ffAy^ upon,*r?^« 
rather to bereave the carl of his life, th^^i io part ^itl> ^ 
gun, upon ^ falfi? ^n4 grQyn4r<p(i afyrehfjofwivihat the eari, 
tneaiu to ufe vipleac^ ip. dpprjyi^ hin), ot.tbe.gun v ^ 
thcrefor<?, as> jfrooa ibe^aaa^ !ftated f)jf| ^he p^oiji^l hioiifej^ 
it cannot be qurfified, that cither al;, the time [>e gavf the c;jri. 
the mortal wdMn4» or at.<iBy^^if^e.Wba^,^c.)v^j^^^ 
f/U^s canjliiutus^ that pjir&Qf thc|ianiel'5 <fpfeniP5»^4n fp w^ it . 
is founded upon. felf-deferKjfj/ will Ukevi^ifefallipjbre repelled- 
' It was, ill (be nc\% pUce^^. pleaded for the pa/;mel^ tW ^-. 
though, in this cafe, he had fucqeeded the mQ4eramcnJa4tilffa{4e 
mefay either in defending his life pr property^, that y^t be 
could not OQ %\i%X acepunt be fubjeAed to the ppe^a oriinariny 
btiit that he would onilv fall to be puniihed, fuotid exceffum^ 
wiA an arbitr^ry^puniinnfient. . 

' But, with all fubmiffion,, there are not, in the prefentcafe) 
Hfmm habiles for Ais queftion. For, in order i^ iatitle any 
liian ^o plead felf^defence to any e^e^ wb^tever, he muft be 
^able to quilify,, tl^at he. was inpericuU yitof con/liiuiuf* If a per* 
Am was tiulyt in imminent hazard of his life, and the queftion 
was, whethjcr he could have extiicated himfelfout of tbat. 
danger, without taking away the Jife of hia advexiary, the* 
pannel mlgbty in fuch oafe, plead with fpme degree of reaibo, 
that when bis life was truly in imminent da^iger^ aiid when 
he had killed, in order to relieve himfelf qut oJF that danger^* 
tie ought not to be puniihed with the pains of death, becaufo 
it was poflible he might have extricated himfelf, without go-, 
ihg to the extremity of killing the perfon who threatened hia 
. death ; but» as it has been already (hown, that the. pannel 
was at no time in the fmajleft hazard of his life, or bad th^ 
feaft reafon to apprehend; that any degree of; violence would 
be committed againft his peribn ; and as» on the other h^dy 
tb$ perfon whom he killed had threatened him no harm or 
vipletlce, and waf?, fit the time, unarmed, and totally de- 
feneekfS) it is impoffible that there can be any roogi fo» 
enquiring vebeih^r* or how far, the pannel had exceeded thc^ 
. ttodiranmi imylpata //^V^. — Such ^xcefs. does clearly fuppofe 
chat he wa^ acting i^ defence of his life, which has been al- 
ready fhown^ ppidd not baye been the cafe,t'^s^^^Ji^*^>.at;na 
tihie, was id tbcjtoialleft.daqgcr. , ^ ... - > / 

Neither is tl^re any r.9om fo^^ t]iequfi^ion, whether jthc 
pannel, in this, (rafe^, exceeded th/^ mf^ram£ft,inculpffia tutel^, 
. in defending his pjopertvr .Such a plea doeg. nieceffarily ^|n-» 
ply, that it was lawful for. hinfj to defend hisjpropertyt at th^ 
. expence of the life of the invade;. Jf the earl could b^v^l 
been confid^ed a§ a robber makii^g, an. attack upon the.pan-'' 
nel,' with a felonious Intention of robbing him of bi$ 

pro- 
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ptpptriy, 'there might, in that cafe, have been room for thtf 
qudlioin, whetlibr the taldtig away of the carl's life Was ait 
Wft abfolutdy nfecefl&ry fofr tht defence of his 'property^ ^ or. 
If his property could have bten faved Without going, to that 
trktremitYi and, under tfrtfc-fchxHiVrtftinc'cs, rhwehtight havi 
been rbom'fol' tfre jiahitePs m^fntalrting, thatlie dught not t6 
i>fepunilhcd with^he 'paths- bfaewJfr, bec'iuTe bfe'had gone 
Either than was ftritSly nefgtejlary fot prefcMitg his property! 
^ut it has • becrf aTrHidy ftbtW, -^haf the 'pahrieK in this cafei 
^as at no Vat^ irititl(?d to tihafntain poflfcflkln^or his property 
at 'the cxjiencc bf the tfaW'« iife ;• lind,- if fo, thefe can be 
lib rddm¥dr dohfidcring #fiether h* hai becrn guilty of an 
cxceffi or not. It is plain, that he ha^ fMoAioljfly feed the 
blood of ah Innocent mattj^withoutany jlift tatife, and muft 
therefore be'fubjefted to t\mi puniftment which the law has 
iitflided upon tbe commiffion 6f fo b^rharoUcf aii4 unnitural 
•a'cHme. •" "' ' '>••'■. r .•■*' ■ 

' It wj3 pkadW for the panel, in the &/? pfiic^y that the law 
tnade^ dSftiriakm betwi^t^idmicide commrttediipon preme- 
ditated malice^ and that which was committed upon fuddetity 
of chauJe m^lle ; that the latter could only be 'deemed a A^- 
cidium culpijfum^ and not punifhable by death ; and that ai it 
could 'not be faid, that there was any premeditated malice in 
this cafe, but as the earl' wad- killed upon a fudden x]uarre), 
in cortfeqoertc'e of provocation given,' that therefore tht 11* 
bdi feH to be reftrided to an arbitrary puniibdent $ and it 
Was faid, that the forefaid^diltinftion took' plate' In the di- 
vine law delivered by Mofei to the Ifraelltes ; — ^in the dvil 
law; — in the law of England j-»-and alfo in the law of 
Scotland; artd wias accordingly ^likewife founded Ih th^ 
praftice of -this court. ' *" ......... 

Before confldering the patticuTar lav^s hetfc ^ppcaltfd to< 
the purfuers ihufl beg leave, in general, to pfemife, that ic 
will be of no moment to the pannel how rm's point ilands 
by the laws 6f other couiitrife, rf the diftinftion' does not 
hold in the law of Scotlahd. The qucftibns whieh have 
hitherto been treated, viz. How far it is'laNVful tokiHin de-' 
fence df life or goods, dtfperi^ on principles which are founded 
ih human nature, and which b^rng the,fahf>e all the world 
oyer, the law with regard to them muft ill a great meafure 
bethefam^in every civillicd ftate 5 and therefore, in if fuf« 
tratiiig the riliinicipal laws of this couiltry innhefe parcicu- 
lats, thd^laW of other wife and tlvifizcd ftates may with. 
^reatbrc^rieiyl!« appealed to; but as to the other queftion, 
viz. What degree of pfuhifcmcrit* ought to be iiifliifted upon 
the commiffiqn lof this t>r the ofh^er crime,' ih'erfe is no argu* 
" iog Witti'tbe fame propHfety from the law of orre Country to 
^ N 2 that 
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t bit of another. The intention of puniflunent is ip ci^rW 

vice, that man^Lind in fociety mi^y live ^ in peace and qui^t# 

. and -be fecured both in their livei ami pi^operties. Diltcrent 

battons are, ibtne more, and foi^e lefs^ addided\to , different 

vices ; and therefore, laena^tifig puntihments,' the different 

lempers and dlfpofitions of the people fall to be conGdered* 

.. Thus, amddg^ the Romans, thflft waa fiol puntflicd^ capt*- 

tally. . It was there thought to tes a faificient check to the 

cowmiffion of that crime. to,pi4iiifli the thief with the rjfpitu^ 

-tio quadruplty in fur to nfanifefl^,^ tt dupli^ in furio njsc mam* 

ftfin ; and fach w^ likeways the* :puniihflnient of theft \^y the 

. Jewifll law: But arncing niodern nations this ptiniihmenf 

Jbas been um)(irflood as inadequate to the cotnmiffion of that 

jCrtsne \ and fo in many cafes. |l is punifiied capiully^ Aud 

. therefore, although other nations might not find it neceflary 

' to* punifli hottticide, without forethought felony, \^ith the 

pains of '^eitth,' yet the prafervidum Stotorum ingehlum Oiigbt 

jreiider it ?ery tiecefTary and expedient th»t homrcide, com« 

mitted on fiiddenty, and in rixa^ fiunild be punifbed capita)ly 

lyith il$, ^ . , :' 

. ;^iThe purfuera at the Jfame time apprehend, thai the diA 

..tini^ion here attempted to be e(iabliflied for the panne), did 

• .nottake place either in the divine law^ or In that o/ the 
rlRomans, and does nq^ obtain either, iathe law of £ng)aiidk 

•oiv it h bcPievcd, in the Jaw. of toy well-governed ftate* 
"It *wa^ formerly obferyed, that the chief intention of. pji* 
pifliment is to curb the depcji^i^ed paffioos of ' mankind j 
rand Althdiigb thef perfon w)io,,€aimIy and deliberatfsly m^d^« 
taiesthe death of his neighbour^ and -puts' the. fame in cxe-r 
,cutidn, is guilty of a more heinous, offence in the (ignt pf 
Xxbd^ than he who in the heat of anger kills hitp fuddenly \ 
ptihe latter appears to be more dangerous fp. fociety. than 
ttic former. The moft wicked man mud ftartle at the thought 
of a^^liberate ii)urder, and therefore it will be but fekiprKipr 
M«ly committed ; and as the- other happens much more fre-i 
^uently, 'it. becomes necc^ary.and expedient to infliift the 
faigheft pun iOiment upon the <:omnniiffion of it, tbatmankiii^ 
may thereby be'deterred from falling into the crimes A^^ 
may be led to keep a ftrid guar^. pVpr .tbenjffelvcsi apd ciarU 
9if^ confine the I r'pai^op§ yritbin.pioper boarids. \ 

:,ln ord^i^ to'^ftoj&^^that the a^ppy^ 4'fr"^^*on did obtain in 
thediiYin'* laW/th^ cOunfel for theft^nnel 4id afqpcai;to chap. 
it, ver.13. of Exodiis^waere it Is faid, ^^/And .if> pan 
lie not in wait, but God' dclivei- hjm.inta iii«- bS!?nil,..|hcn I 

* will appoint thte'a plabt wl^ither i^^ (bail flee.'*~And to t:hap; 
35 of Numbers, ver. 22, 23, ancj 24, wheririt i$ fard, <* If 

be thruft hin|. fuddqily, without enmity, or hav^c caft up9« 



I 93 1 ^ 

\Wh4rewUh 9IIIMIA iliajr 4ie^, feeing him t^ot^aiul caft.ttiipoft 
•bicDy that be di^ md.wflS'iiot his eiimy, fueiib^r fought his 
jiariht jthen thccongnegtcioh fliall judge bei^^tf en ^heiOayer 
^nd ihfi tj^vonger of 'blfli0d» according iotbefe judgments/' 
• fi^e» with .alL iiiba^on^'the texts heve appealed to^do bf 
dtio means pf^vcs^^wfaat h ihcended to be clbjbiiflmdibf tlieaK 
Jt is clear ;fipom«itbe.textS'thliinfeIves, ttiajc the maiiitaycff wai 
0nlf ifiqttod fto.ibt benefit of the city of refuge* whcrr th^ 
ilaughtcr was purely cbfual^ or' by misfbriune^ wirboMt any . 
intention toikilK ThiiUd plainly the' meaoiingpf the words 
hi Exodus^ <' If a man lie not in wait, but Cod 4eHvar>him 
into his iandsJ.'* .Thefe words can with no pcopi^ie^ beap* 
plied to the cafe of homicide intentionally and wiiMlf com* 
iQitted, .allhdugh the imcntiim noH ttniejcedtt mmtffum. «. 

Indeed this matter is iclearly explained in tM-lorefirid 35tk 
chapter of Nua^)ers» ver. 169 17, and iS, compared^ with 
v^. 2i«. In the three iirft yerfts it is fatd, that he who^finltea 
.witli an inftrument. of iron, or who fmites with thmMnjg;^ 
llone, or. with a band-weapon of wood, whetewitih % pefibis 
may die, and he diei.be is a murderer, and the murdcm^all 
iiirely be. put to.deatb« But in Ter. ai, it is faid, <bat <^ If 
in emnity be fmice him witb his hand, that he di^, be that 
^mK>ce bimiball f«irelv be p«t to deatb ; for be if a murderer,'* 

Your lordlhips.wsU bero obferve, that, wbpre tb^Asofas Is 
given with a weapoa nocdeadly^ and frpm wlitch tlmewaa 
fio reaifoa to apprehend that' death would enfue^ prcvidut.ciH 
mity muftappear^ iadrder tapunilh the killer 'as amunhMVi 
but i4pbere the ftroke is gttcn with a deadly weapon, a«d dcatk 
did enfiie, there was naneceffity to prove any pmviouaeatiti' 
tyv The ftrikiog witb^a ledial weapon did ii9t prefume 4il 
intentioa to kill \ and the perfon killing, under thefe cireaip^ 
ftahceSy was to be hdd ae a murderer ; and thew was ao titf» 
f^eifity to prove diat .the fame proceeded frofn pKemediesie4 
malice, Aninteniioit ao kiH is ta be prefumed'j ainl k wa| 
Sufficient that the intevtioA iitfrr^rr^V i^um^jUa nm cm* 
greffum. - ' ,. ' ^ ' - 

ft is from thence plain, titat flaughter, upon fuddenty^even 
without forethought or pn^ites enmity, was. capital 'by- die 
law of Mofes, if ctewotind war given with a lethal weapeis| 
and that the jcafesaibntionedin thk forefaid m^ do piatohr 
sdtude to boqiieide, merely eafual ;' and which is cflearly <« 
cxpreQedin.fjIie ibrefaid teat)( of 'Exodus, and ^Ifo in the otbar 
text in Numbers^ wba«idai <n(ft h ftated'of killing by throw^t 
ing a ftohei feeing him tict; > which tan ncivctf a^y t6 the 
cafe of intentional b^nifdthr. J 

1 And'tfaaa the beaefic of ihofe.clticf -of r^uga-was only giveii 

■ I ■ tp 



to-dkofo wh6,comtnItted homictde mcrefyrtfiiB], or by m!i4 
ibctiifxfii without soy iatentton to kiO^ ia mil more clear from 
JD)stiCefoflomy» jCftD* t^' ver. 4 and. 5. ^' And tliis'is the 
ieflMGECi)t the ikyrr 'which iball flee thither, that be may live^ 
wh(>(a killetb his neighbour ignorantly, whom he haied no^ 
tri twie (iaft; as when a man goeth into the wood /with his 
jHKq^hour.to benr.wood ; andhi3 h^od^fetcheUi avftroke^with 
$iifi ajc td <:utsdx)wn the tree^ and the ' head llippeih ^ from the 
j^vt).and }jgb*teth..upoa hiis neighbour that hedte^hei^H 
4ict iatoione qf tbcfe xities, and live."* ■ ■' ' 
' . The.eka(iu)lQ;.bere .given, for illuftrating 4he tcxt^ proves^ 
iUitbe cleayeS maaner,^ thai thofe only who committed homi* 
^de^pmsly cafuali were entitled to the tenefitof the cities of 

Nor k it of^^siy^ moment, what was obfetVed oh the other 
fidcytbat it.waa aiifurd toiuiyofe. that »an innocent perfon 
Aciuld jbic oblige^ to fiy imo a, city, of refuge. The rejifoA 
iber^f.is xxplained in the fbb^quent verfe; ^^Left the 
Jiye^nger of the blood purfiie tbe.fltjrer: while bis heart is hor^ 
•nd overtdbe bUn.". . The Jfewa were prone to revenge, and^ 
tiici|ef<^e, tht{ fondity pf thofe citiesi of refuge was confidered 
kl3 "a^eeff^ for ;pr€t^£ling> the peribn wba had (hed . blood from 
:t)H% refeotmeint of the frietlds of the peribn killed. 
/\The panned in the 9e^tplace» endeavoured tofhow, thar^ 
ittfhs^ qivil iair^.. a viiftinc^ion 'was eftaUiibed betwixt bomi- 
jpide flowing fipm premeditated malice, and that committed 
on fttddenty. ,and tbatjhe latterwas: not punifhed capitally ; 
)Hit tb,e. purfue^s, afler making all. the fearcbes they can into 
jChjatUw, jcanmntdifcover that tiiere is the leafb fouridation 
lor tbi^difti&(^'iQn ; on the contrai^: whoever c^mmitced bo* 
t!oiciiic,dsIamahf whether deliberanely,and upon forethbugbr, 

3' of fuddemy, was. to be pmnflicd igg^^ Corjidief dij^ariis;^^ 
\9luy. znalus }^t by the I4W of everyxountry undoubtedly eflen^ 
lii»ltoi:onftitutie the crime of murder^ but it was Aifficient, 
Jby tbQ Roptan law^ as well, as by die laws of every o(ber 
<:ountry knoivi) Jto.tbep.urft|er5y.tbat thevinteatiba to kili» 
antecedtt iSlum^ jicct non congrijjum. 

, Intjcntiob; ;dr : th^^ a(^ ^f the 'mind,, cati only be known frbm 
IG9ijternaV:cii!carnftince9 » and lb the general rule laid down 
jn the <:ivill^wi^a9i«(ha|: if the pbrfim kilbng Artrck with a 
moi;ta} weap^n^^nd death. lFolIowed>:he was juAly held as a 
«iurderer» , • *^ Si gladiiini.fWnxerit^ jcit in co percufleri*, ihdn- 
•jMta.lcj!ciegi<l*eodi animo id eumt admififle^ 7. :i ^ %^*iff}oU kgnm 
C0irH^am. deftlarih^\ Herpt the Irtv.does not roq wire, that 
Hreraeditatcd m^Ufte.flhpviId be P4'ov»di^ but whia-^-dcafhihap* 
pens, by a wound given with a .letJilU weapon, tbe. law lua 
ha itdowo«.vth^t it.is to.be pfefumed lbatit;Wasika)fe.wth 
pi - afelo» 
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n feloni4u5"ii!t«atioA \zn&i as? fhertfdh^^lt^ititiir iff c»fP* 
ftnidcd 4» voluntary fliogtetr, doij^'A^W ^mti'^Ylt^LSMt'' 
opgttitbte puniflied ^jpitttlly J afliT* if ^Si' fijBfelJw^^ ttet' 
Hbc' ft^« wftsr gifemwittf a nratdei^ti^rltltehttoa, "ait^af^fgH** 
that /jnWition did- not 'tafce iu tiA^ ^Um pttmtdlwMynihi^' 
Ikc.f.j .• ' - •.'•' ? -• .'t,t':fi— ^ .,j£.>i. .MjU.. i 

;. -rhit^Jdoftrinc" is accbrdhiglf dttrty 1aM''*Wnh'1>jr ;1tfK^4g^ J 
lig.iC^iif^. difHarihi^ ^.tiria'nted; ' After Atritt»^fferff<?fltt*- 
thcj kufliltnd wht>-mtAi^i^wifyft3\ihdflnnltie'^ df^-^dUMhf, * 
was mtto b^ piiniflickl'ca^icafly, He{)it^(ddl^ ih llie£^ ' 

</:GumqueiioOita^m marito, per gra\4f!&iiaRn' *dult^rH^?njti«' 
rliun ccmcitaitb, }un fikgulari tonftitunam^flt^ ^ut'fdbifd at^e^ 
fpoittajieo 1];as impeni^'ooti^itatos; ^tft'^kij^ta hei^loreMlMHiiki; 
demmotos, acque usradferferium occi^ntttf, 'j^orngendam nofi' 
eft; fed ^usad brdinariahi hiilegiv G<>riliiHia?pc£mifli^rev0» 
candrfaccnt. iLket eufkiir diftinda bsecf sfidt^ impetti'^* p¥d- 
gpfitb deUiiquere,inon latiien idea illi cjlii i^ipttu det^ifqitunff)' 
extra idolum .iKint; - ^od iitv ptobatum antea ^deirs ^\ pit 
ebrietatem peccarunt. Jta etiam lA iUisy qm Iracimdte^a)^!^^ 
ftmndfati,: ciodem pefp^tvarunt, veri^ «(^> duhi«t itl'trdfj^ he* 
que Judicuidi^ nequra^fteftfas aniiiri/rteque'Voiflrptas^Vdcriit/*' * 
: Your lordihtps will libeways <A)ferve^ froto-a pffvigc'^cfim^t^ 
ly reciti9d.from the fiime learned autti^;' thiit do proVotatibn 
by words ii, fufteienti to excufe A pdffitt ardifioria v aHdIt is 
extremety plaia that fabmicide Comitiicted upon fuch pfov'oca- * 
t^ohis underfbod to proceed froni* a fudden heat \Sfip«&on> 
anA not from puamedicatedmadiceL ''V v. - ->»•♦*. 

The /. !• § 3.^ fli lez. Com. dejicariis, was appealecJtooa 
behalf of ;the panneft'? Ifis in thefolloWiiig'Wo^ds : **''Difus 
Hadrurnus: refcripfit, >ettm qui homiAeixi )dccidit fi nonocbi^ 
dendi animo bocraditiific 4bU>Ivt pbfie ; et' qtfir homiiYeifl-*/ftfA 
ocddit) fed vjihivravir aut occidi^t pro* htftnielda dkiiYfifahduiiif 
ct ex reconfiftuenduar hoc, nam (i ^gladiutti ftritixerit^cff In 
^o percoiierit^ indobitate occidendf anita^o Id euiti adHitf^e* 
Sod fi davi paxu^t^ 'aur eucttirik iivrixa quamvis fefl^ )>er- 
cuiTerit, tamen noii occidendi animo, leniendam pceftam d^os, 
'qui:in rtxarcaiii.m;|gis quam vohiiAab hbmiti'dium adtiiltit." 
Aad4ihey:hirtberakpn>e3l6d to L Uc^:^4^. tit: which is ift the 
foUoWirig words :'/v Ftater vcfter fe(aiu8*f<icerir,frffe pr«jfidi ' 
pfqvin'cise obouterit, qcii^fi probamit non decidendi' anihio 
homines a it ^fsriiuflumefle, )[iemif£lti6mkidit pdena, /ectin^ 
dum difcipliiiam. militarem fcrtteAtiam ipmferet. Crimen ^tixm 
. coothit^ituT/C et vohintas noTo^ndi ititercedat, cadterum'ea 
quse ex improvifo cafu'pocicifr qdim ftjitfde aecidUiit; faeo'ple- 

rumque non noxerimputantttf/'*- '^ " ' • -» . ♦ 

> But it is,' wkh* fubmifflon, tncoticeiv^ble hcw^ht pannel can 
expert to teceive any atd from chcfe authorities : on the con- 
trary, 
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ttavy* wk^ the^are ^u\y confidered* ^ey efltUUb die v^elf « 
ck^^kiK ' |Bvhk:h^ |||« pu^ii^rs.ue endeavouring lomaiatain^.- 
Xmr i^rdflivps will.pbffnpey tbsit tbe idesis of the Jewiih Uw»* 
aWf l^tedy uni here adapted. , WJierethe {icrfeakilUiigsr 
lirucjc with a weapon from wbich be had no tieafon taappte*- 
bend that death would' follow, and where no previous enmity. 
beiwlKtthepartitfdM. app^r; of .could be afledged,'fo tlut, 
upon the whole, no iiitpntion to kill could be prefumed, thfi\ 
Uw b^th faid, that ip. fach. cafea the punifhmeot ought to be 
mi tigged; but then the v^rf .fame law Hath faid^ that whcr^ 
the per(pn Rnxk wi|h a let^^ weapon^ malite ^ ii^nti^n* 
to kill muft unqneftionably be prefumed,. ^* fi gladio percuA 
ferit, ipdubitate occide^di animp id eum admififfi:.? ^ And as 
ip thi^^^fe the p%nn?I ktJled the earl by. pouring. a: loaded • 
Diuiket.into bis boweh, it is impoiSble to doubt, imd the I^aW' 
d^ea prefume, that it was done with Hbo fekuiiouy intentioa' 
«if ^Vefiving the earl of his life } and, of confequeifce, nothing* 
lels than a capital ppniibment can^ with ^y fliew of .reaibn 
or juftice, be inflidled upon him. ; 

.Th^P^ff^c^s fl^^l not. trouble, your lordAips with, running 
over any of the other a\ul)(Mfittes that were ttated for the pan-; 
nel Upon this point. What has beenfald affords a fufficient 
anfwer to all and each W thenh. They only refp0£): the cafe( 
where. hP!nicide is committed in a fray ;:and where, from tba 
wei^pons tMt were ufed, and the circumSances ot the cafe,^ 
it does p<^ appear that the party ha^ an intention to kill f 
the very contrary of which waa clearly th^ cafe of. this 
pj^nel* .,.1 

With refpe£t to the law of England^ after what has . beet^ 
already faid upon anpthel* branch of tbe .defence, it vrill bd 
umieceflTary tp trouble your lordihips with much more upoa 
itt The purfuers apprehend, that the. law of England i» 
deajly ag^nft the pannel upon. this point; and that, were bo 
to be tried .in England, and the indi£]^nt proved againft h|my 
be wQ^ld be found guilty of jaaurder^ and puniflied with the 
pains of death. . * 

The law of England has fo far interpofed in. favounof 
hun\an fl'ailty, that where a perfpn> in a fiidden tranfportof 
paffioQ) upon juft provocation received, kills his ^eighboxu^, 
the fame is difFerenced from murder, and is only to be pu^ 
jii&^d jis man-flaughter. But your lordihips will obferve, 
that taking die fafls even as* fiatcd by the pannel, he cannd 
poffibly bring himfclf und^rdiat predicament. It from thence 
appears, that it was not in tbe heat of paffion, and in refent-» 
ment of provocation given, that tbe earl was killed i but, on 
the i;ontrary« it does appear, that the pannel was perfectly 
maftec o/ himfelf upon the occafion i tha|:he.accordingly, fof 

fomc 
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Ibne tlme» mimi firom thq earl with the mjurqaet prefeitteilf 
imd reaciyto be dUcharged ; and that it was upon the earl's 
approaching near to him, that the pannel killed him, in profe« . 
cutidn of a determined purpofe and refolution'^ upon no ac« 
count to quit his gun. It is a queftion toft by the writers 
upon the Jaw ofEngland, what time may be prefumed fuf* 
ficient *n" a man to cpcJl, fo as to rcndicr the? crime wilful 
and intentionaJ murder j but there is no fopim for that qucf- 
tion here, asit is clear from the panne^s owa flidwin^, that 
he was never heated } that he was aU along per ftSiy mafter 
of himfdf, ztti that the ad he committed was not the rcfult 
of his beiog overcome by a Aidden guft of paffion ; but that 
it was truly the refult ot a fixed, determined, and deliberate 
ptirpoie. Every cafe muft be determined upon k^ own circuihr 
ftances $ and it is humbly fubmitted^ if the circumftances above 
noticed, all. arifing from the pannel's own ftate of the fad^,are 
not fufEcrent to bring the cdme according to the ideas of the 
law of England, uhder the denomination of wilfjul murder. 

But, 2^. your lordlbips will obferve, that, ijidependent o( 
thefis confiderations, an eifential ingredient is here wanting, 
in order to render the crime manflaughter* The only proM . 
vocaiion the pannel is alledged to have received, was merely , 
verbal ; the earl was all the time unarmed, and neVer touched 
the pannePs perfon. 

This circumfiance alone is, by the law of England, fuf« 
ficient to render this crime murder, and not manfiaughter. 
If the earl had made an adual aiTault upon the pawners perfon^ 
and if a tailzie had thereupon enfued, and the earl had been 
killed, there might have been a pretence for pleading, that 
the pannel, by the law of England, woutd dnly have been 
guiltv of roanflaughter. Btit it appears from the authority 
of Mr* Juftice F<3ler, Blackftorte, and Hawkins, (tated tit 
a former i^rt of this information, that no verbal injury, how 
grievous foiver, is fuficient to Ute the party ktllihg from the 
guilt of murder, if the death was occafioned by 9, lethal wea* 
pon. If the perfon provoked by a ver bat ii^fy ^iTld, irt 
retutn t^reof, have ftrucit ^ith a weapon not likely to kill't 
an ib^ntion to kill could ndtiieceiTarily from thence be in- 
Ierred3 and the killing' in fuch cafe might be ruled man* 
daughter bitly: The Jaw pf JS^ngland, in this particular, 
fcems'td bfe fpunded Upon ^he very famfc Ideas with that, of 
At Jews arid of the Romatis, already mentioned. But, 
where the wound is given with a lethal weapon, a* in this 
cafe with a gun, which muft necefTarily preAime an iiitenrion 
to kill, the cafe, by the h^ of England, would be ruled 
murder, becaufe no verbal provocation whatever is fuScient ' 
to free the party from the guilt of murder > and fo where, 

O upon 
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.upon a vecbal provocation, homicide bappens, and yAatc 
the killing appears clearly to have been intentional, the law 
in fuch cafes rules it to be murder. 

Sundry cafes might be flated from the law of England, for 
liluftrating the diffecence betwixt murder and manflaughter; 
but it will be unneceflary to trouble your lordfliips with any 
of tbefe in the prefent cafe. The general principles above 
laid down are uncontroverted, and are clearly fufficient for 
determining the prefent queftion. 

It was, in the laft place, maintained upon the part of the 
pannel, that the didin&ion already ftated betwixt murder 
committed upon forethought, and homicide committed upon 
fuddenty, took place in the law of Scotland ; that the for- 
mer only was capital, but that the latter, as being only homi- 
cidium culpofum^ was to be punifhed arbitrarily ; and that, as 
this diftin^ion took place in the old law of Scotland, fo k 
.was not taken away by the flatute 1661. 

.But the purfuers humbly apprehend, that this diftindion 
is not foundefl in the law of Scotland \ that, at no period, 
wilful homicide, though committed without forethought,, fe- 
lony, and premeditation, was puniflicd arbitrarily ; and that 
if ever the law flood btherwife, it was clearly fo far altered 
.by the ftatute 1661. 

With refpedt to the firft point, it apppars from fundry of 
,our Qld ftatutes, that wilful and intentional homicide was at 
.all times punifhed with .death, without diflin£lion. By chap, 
,3. ijifaluie of Robert I. intituled, *' Men condemned to. the 
death fhould not be redeemed," it is flatute and ordained^ 
*' Gif any man, in any time coming or bygane, what con- 
dition or eflate he be, is convidl or attainted of flaughter, 
feif, or of any other crime touching, life and limb, common 
jufliqe fhall be done upon him, without any ranfom, faving 
^be king's power, and alfo the liberties, fpecially given and 
rgranted by the king that now is, and his predeceflbrs, to the 
iirk and kirkmei), and other lords." 

Here flaughter in general is mentioned, and juflice was to 

, ^be dofie yppn the perfon convi^dled or attainted of it ; and 

the punifhmentby the title was plainly death, fo that by the 

Jaw of Scotland, flaughter ih general was capital, without 

diflinfltion. 

By chap. 43. of thefiatuU of king Robert III. it is flatute, 
^^ That nae man u(e any def):rudion, hairfhips, burnings 
i^\i^ Jlaughter ixi time to come, under the pain of tinfel of 
life and goods moveable." 

Here the pain of death is likewife declared to be the pu- 
j>iftiment of (laughter in general, without diflindion. And 
in the ixnmediate fubfequent chapter, the £heriff was to take 

diligent 
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dilig^t inquifition of deftroyers of the country, or fuch as 
had deflroyed the king's lieges with heirchippis, flaughter, {*ff. 
and wais to take bail from them, if arrefted, to compear at the 
Bixt juflice Aire; and, if bail was not given, the (herifF was 
to put him to the knowledge of an ailize; and df he be taint 
with the. afllze for fick an treflfpaflbn, he fhall be condemned 
tp death. This can only relate to man-flaughter, and not 
to murder, upon forethought felony, which was one of the 
pleas of the crqwh to be tried only before the king's jufticiar, 
whereas flaughter might be tried by the flierifF, where there 
was a certain accufer, as appears from bpok i. of the Mojejiy^ 
cap. I. § 8. 

In like manner, the cap. 2d. of- the ftatutes of Alexander 
II. does plainly prefuppofe, that flaughter, without diftinc- . 
tion, was capital ; and, accordingly, Skene, in his'Treatife 
of Crimes, tit. 2. cap. 6. a book of the higheft authority, 
lays it down, *^ That manflaughter, committed voluntarily, 
be forethought felony, or cafually by chaude melk^ generally 
i& punifbed by death, and confifcation of the moveable goods 
pertaining to the trefpaffer ; fo that the girth or fanduary is 
nae refuge to him who commits flaughter be forethought fe- 
lony ; but he fhould be delivered to the judge-ordinary,, to 
underlie the law." 

Here it is plainly laid down, that tn an flaughter, whether 
comipitted by forethought felony, or on fuddenty, is pu» 
nifhed with the pains of death \ with this difference, that 
the girth or fan£tuary was no refuge to him who commits 
flaughter by forethought felony, but he was to be delivered 
to the judge -ordinary to underlie the law ; Which is exprefly 
enjoined by a£t 23, parliament 4 James V. whereby matters 
of the girth are ordained to deliver up to juftice, to underlie 
the law for their crime, fuch perfons as are guilty of murder, 
upon forethought felony. 

It was upon this ftatute, and others to the fame purpofc, 
that the counfel for the pannel- endeavoured to eftablifli a dif- 
tindion betwixt manflaughter upon forethought feloriyj and 
fuch as was committed on fuddenty. They contended. 
That, as the matters of the girth were diredled anrl ordained 
to deliver up to juftice fuch only as were guilty of murder 
upon forethought felony, that therefore homicide, committed 
on fuddenty, was not capital. 

But the purfuers do humbly beg leave to maintain, that 
the conclusion does by no means follow from the premifies; 
for although murder, in every degree, does juttly merit the 
pains of death, yet murder, as well as other crimes, does 
admit of different degrees of aggravation; and indeed there 
(:an be no doubt, that the man who cooly and deliberately 
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meditates the <!eath oF his neighbour^ and executes his pur- 
pefe accordingly, is more criminal in the fight of God» than 
the perfon who, in a fudden ftart of paifion, puts his nergh« 
hour to death ; and, therefore, all that is proved by thofe 
ftatutes is no more than this, that thofe who w,crc euilty of '^ 
murder, fo aggravated, were not entitled to the benent of the 
fandtuary, but the maft^s and keepers thereof were bound to 
deliver them up to juflice ; whereas thofe who were only 
guilty of murder upon fuddenty were entitled to the benefit 
of the fan£luary, and could not be delivered up. 

And it will by no means from thence follow, that, becaufe 
tbe girth or fan^fluary was a prote£tion to them from punifh- 
ment, that therefore, if they did not refort to the fanfiuary, 
they were not puniOiable; or that the pains of death were 
not to be inflifted, in cafe they were apprehended and con- 
vided, before retiring to the fantSluary. The counfcl for 
tbe panel adduced no authority to prove this } and yet, un- 
lefs they prove this, they plainly prove nothing. There is 
no fnco4fi(!ency in fuppofing that a crime (hould be capital, 
and at the fame rime there fliould be a fan£luary which af- 
forded the guilty perfon a proteftion againft puniibment; 
and, indeed, it clearly appears from cap. 6. of the ftatutes 
of Alexander 11. That criminals whp i^eforted to, and took 
fanfluary in, churches, had prote£tion, though their crimes 
Were capital. It is there ftatute, " Anent thieves and riefers, 
who flys to haly kirk, that, gif any of them, moved with 
ftepentance, confeffes there that he has heavily fmned, and, 
for the love of God, is come to the houfe of God for fafety 
of himfelf, he (hall have peace in this manner, that is, that 
ht [/hall not iyne life nor limB, but what he hath taken frae any 
man he iHall reftore fae meikle to him, and (ball fatisfy the 
king, according to the law of the country, and fua (hall 
fwear, upon the holy evangil, that thereafter he fall never 
commit teif nor theft." And, in the laft paragraph of that 
chapter, it is faid, *' Mairover, man-JlayerSy trzhors to their 
mafters, and they who are challenged of murder or treafbn, 
fall be lawfully accufed thercanent, and gif they, in manner 
forcfaid, fly to the kirk, the law afbrefaid fall be kept and 
bbfcrved to them." 

It is from this ftatute plain, that the girth or fanftuary . 
was a protedion to criminals who had committed the moft 
atrocious crimes, and fuch which were clearly puni(hed ca« 
pitally. There can be no doubt, that thofe guilty of murder 
or treafon were, at the period of the forefaid ftatute, liable to 
be punifhed capitally, if they did not fly to holy kirks ; and 
therefore, although by fubfequent ftatutesi thofe guilty of 
aggravated murder, viz. fuch as was committed upon fore- 
'' ^ thought 



tkotfgh! ftlbny, wtrc deprived of the benefit 6f th^ fanflaafy, 
yet ail other crimes remained upon their former fopting. 
Whatw^re capital before, remained capital ftill, and fuch 
311 were guilty thereof, if they did not fly to the fanduary^ 
could be capitally punifhed. And accordingly Sir George 
Mackenzie, in hb obfervations upon z& 90^ pari. 6 James L 
exprefly lays it down, ^* That murder^ though committed 
without forethought felony, is puniihable by death, except 
it wts either cafual or in felf-defence, aild thisn it is called 
properly homicide, or manflaughter.^ 

But it is uiineceflary to make any further enquiry how the 
law of Scotland ftood in this particular in ancient times, be- 
caufe, with fubmiffion, it cannot admit of a doubt, that 
fince the 1661, the committers of wilful homieide are liable 
to a capital ponilhment, without diftindion, whether it wae 
committed upon forethought or upon fuddenty. 

The ad 22 pari. 1661, *' For removing of all queftjon 
and doubt that may arife hereafter in criminal purfuits for 
(laughter, ftatutes and ordains, that the caies of homicide 
after following, viz. cafual homicide, homicide on lawful 
defence, and homicide committed upon thieves and robbers^ 
breaking houfes in the night, or in cafe of homicide, the 
time of mallerful depredation, or in the purfuit of denounced 
or declared rebels for capital crimes, or of fuch who . affift 
and defend the rebels, and mafterful depredators by arms $ 
and by force oppofe the purfuit and apprehending of theai^ 
which (hali happen to fall out in time comings nor any of 
them (hall not be puni(hed by death ; and that notwithftand* 
ing of any laws and a£^s or parliaments, or any praSiaue 
made heretofore, or obferved in puni(hing of (laughter, out 
that the man-flayer, in any of the cafes aforefaid, be aflbiU 
zied from any criminal purfuit purfued againfl him, for hia 
life for the faid (laughter, before any judge criminal wiihin 
this kingdom ; providing always, that in the cafe of homi* 
cide cafual, and of homicide in defence, notwithftanding 
that the flayer is by this a£t free from capital puni(hment, 
yet it (ball be leifcrme to the criminal judge, with advice of 
the council, to fine him in his means, to the ufe of the 
defund's wife and bairns, or neareft of kin, or to imprifon 
him.'* 

One of the pannel's learned counfel was pleafed to obferve» 
that the word cafual^ which occurs in this ftatute Was not aa 
Engli(h word, that it was to be found in noEnglifh dtdlionary^ 
and by giving it a Latin deriv^ation, he endeavoured to (how« 
that it was broad enough to comprehend the cafe of wilful bo- 
micide^ committed without forethought felony. 

The 
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The purfoieirs fliall not trouble your lordfliips withr follow-' 
ing the pannel's learned counfel in his many ingenious criti- 
cifftts. It is fufficient to fay, that the word cafmal is weii 
known in the language of the' law of Scotland, and muft 
have been underftood by the legiflature when ufed in die 
afcrefatd ftatute ; and that it is equally well known in tb« 
language of ourneighbouring country, appears from mofi: 
of the Englifh didionaries, and particularly Johnfon's; 
and, therefore, the criticifms built upon this capital miftake 
mufl: all fall to (he ground. The purfuers Ihall not enter inta 
a critical examination of the derivation of the word cafuaL It 
is a word perfedly well underftood ; and cafual homicide, in 
their apprehenfion, carries along with it a very different 
ineaning from boinicide wilfully and felonioufly committed^ 
though not proceeding from malice long premeditated. 

It was further obferved upon this a£l, with regard to cafual - 
murder, that having been fixik pafled during the ufurpation, 
in the parliament 1649, ^^^ another ad having been made 
the fame day, declaring that there fhould be no remiffions in 
eapital crimes, it could not be fuppofed that murder upon 
fuddenty, without premeditated malice, was underftood to be 
a capital crime, and unpardonable ; from which it was in- 
fcrred, that when the fame ftatute was re-enafled in the year 
t66t, it could not be intended that this crime fiiould be ca» 
pitaL But this argument is extremely jhconclufive ; for al- 
though it was thought proper during the ufurpation, to pafs 
an adl declaring capital crimes unpardonable, yet it was not 
thereby intended to alter the general nature of crimes, or to 
make thofe not capital which formerly were fo. — The a£fc ex- 
tends to all capital crimes whatever, many of which were at- 
tended with a much lefs degree of guilt than wilful murder, 
tho* committed upon fuddenty j for example, theft, robbery, 
bamefacken, i^c. So that the argument goes a great way too 
far, in fuppofingthat no crime lefs than murder, upon fore- 
thought felony, was underftood to be capital and unpardon- 
able : and befides, as the a£l: here founded on was not renew- 
ed after the Reftoration, it is now out of the queftion. 

It was further faid for the pannel, that though, in the cafes 
mentioned in the ftatute, the law ordained homicide not to 
be capita], yet it is neither faid, nor fuppofed that the former. 
law, whereby pannels were intitledto plead againft a capital 
piinifhment, was thereby abrogated ; and that fundry cafes 
might be ftared which did not fall diredly under the exceptions 
mentioned in the ftatute, and where yet it could not bedifput-^ 
ed that a capita) puniihment would not fall to be inAi«5^ed. - 

The 
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. Thepurfuers have no occjifioo in this cafe- to plead, chat 
fitrfons guilty of wilful homicide committed without fore- 
thought felony, were by this ftatute deprived of a defence 
which was competent to them before the ft^tute was m^de ; 
they do apprehend that fuch hot^icide was puni(hed capitally 
before the Aatute, as well a^ after it. At the fame time> if, the 
law had ftood otherways, itcanotwell be doubted, that upon 
a found conftrudiion of the ftatute, fuch hoAiicide would 
thereafter have fallen to be puqiihed capitally ; for when the 
declared intention of thefiatute was .to remove all doubts sind 
queftions that might thereafter arife concerning purfuits for 
jUtughUr '^ zni when in removing ihefe doubts, it makes parti- 
cular mention of homicide in lawful defenpe, and homicide 
committed upon thieves and robjbers, or in the time of mafier- 
ful depredations^ ^f. as not liable to a capital punifhment* it 
is, with fubmii&on, impolEbleto fuppofe, that if the legifla- 
jture had meant and intended that wilful and intentional ho- 
micide committed on fuddenty was not to be punilhed capi- 
tally, it would not have been particularly mentioned. It can 
never be imagined, that when the legiflature, for the purpofe 
of removing all doubts and queftions, was anxioufly enume- 
rating a variety of cafes where death was not to be inflidl- 
ed,.that they would have omitted a cafe which the pannel 
himfelf muft admit was a hundred times more doubtful than 
any of thefe particularly mentioned. It would be, with fub- 
miffion, abfurd to fuppofe, that the legiflature would have en^ 
aScd in the cafes that were more clear, and have left the moft 
difficult of them in the dark ; as furely the great^ft advocates 
ifor flaughter on fuddenty, nnift admit, that it is^n^uch more 
jculpable than any of the other fpeiiesof homicide mentioned 
in the ftatute. 

The purfue/s fliall not maintain, that the ftatute is to re* 
ceive foyw^&iW a conftruSion, as that every other homidde 
which does not falldireaiy within the ftrift letter of the fta- 
tute, was to be puniflied capitally. Other cafes, might, no 
doubt, be figured, which, though they do not fall within the 
words, do fall within the fpirit of the ftatute- The legifla- 
ture has therein made an enumeration of fundry particu- 
lars, which are fufficient. to explain the nature of the cafes 
which do hpt fall to be capitally puniflied ; and, as wilful 
and intentional hoinicide, though committed on fuddenty, 
is, in its nature, totally different from all and each of the 
cafes mentioned in the ftatute, the purfuers may fairly con- 
elude, that upon no juft conftruflion of the ftatute, ihisxafe 
can be brought under either the words or fpirit of it. 

The 
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Tfae purCuers (hsdl now proceed to ftate a fcw ca^, in or«« 
der to (how yoor lordfiiips^ that, the law of Scotland lias been 
underfto<x] to be agi-eeable to what hs» been tnaintaincd oa 
their part, and Aat before and Jifibr cha ftatute ofr66i» 

In the caTe of Bruce ^wtm Marihall,: the 3d of April i^i44^ 
flaiighter was libelled I and he wstocoBdeotned upon hirowa 
judicial confeffion, from wbicfa it appieara tbat he wsb fo fai* 
from having any fgrathcmghe, that he fufiered not only^ the . 
greateii provocation in words^ bvl was even beatwith handa 
%nd feet by the defand, while he wa onthe ground $ bot* at 
laft, getting up, and (as theconfcffion bears) being overcome 
with paffion, be drew a knife, and flrack at him m two fe* 
veral places of his body, whereby he died ; and upon this 
confeffion, where* diere :was a Aiddentj, provcxration, and 
paffion, he was brought in as guilty, and condemned to 
be beheaded. *. . - • 

In the cafe of Murray eontraGmy^ ibth June 1678, tha 
lords found the libel relevant, and that there was no neceffitf 
of any difttnQ probation for proving frecdgitated malia^ which 
clearly ihew9» that homicide^ though^ not upon forethought, 
was capital. 

In the cafe ef Aird, who' was indicted in the year 1693, for 
the murder o^ Agnes fiain, having grven her feme ftr<^kts o& 
the fide and belly with his foot, by which flie fell into faint- 
rng-^s, and immediately died. The defence was great pro- 
vocation and cafual>homicide.*AProvocation» in asfar asfli6^ 
threw a chamber-pot in his face, and when he gave her 
hard words, fiie and her neighbour fell upon him and beat 
him, upon wbkk he gave her the ftrokes above-mentioned j^ 
and in that trial ii was argued,, that there was no ammus mi* 
-dfndi'y no previous malice nor mortal weapon ; and the ar* 
guments urged in defence of the ]H-efeAt panned were pleaded 
for the paitnd in that cafe : nevertbelefs, the lords found thd 
libel revelantf jrepelkd the defences,.and, up<Mi Ihe proofs h^ 
was fentenced 10 d%. 

Iw tbe^eaf 1695^ George Cummiftg, wirter in Edinbargbi 
was indi£ked for the crime of nt«irder or mdnflaughier^of Pa^- 
trick Falconer. The: defence now ofiinftd ion the panweU upi 
on the difttndk>n between forethought and ^haude melle-f 
was there pleaded $ nevertbelefs the iiM was fouitd relevant, 
and the }\jvj returned a verdfeift guUtfofmiin^fiaughur^ Upon 
which he was condemned to die. 

In the cafe of Hamilton of Green, 30tb June 1716^ The 

pannel offered to prove, that he was accidentally at the houft 

of Thomas Arkle, of wbofcmurdej he was aceufed, upoit 
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file ity libelledi with foitie iof his acquMntahc^s, aVrd* Jtad 
DO deadly weapon along with him : that he became ifito«ii 
eatedtD a great degree, anS Haiviflg'kft tht bdid^fe,<«ad re- 
tinned tX) a& for the flip or co?ier of the fhei^tf ^of ^ fw6rd, 
the defHn£l gnrt bifti iaio& indecent^ iiij«fiou6) afidvfebrrilouk 
Janguage -, and^ petfiftiiig ih kiiAic patinel |>d(bed|.'or trock 
ht him with hb fword^ having the A!abbafxi^.thcre0h, which 
be had realm to betietiB had a ^rskWpec upon ttfandf hot 
faig ftrll more and more provoke^^' h]^ ttpt^t&i iidjocibus 
Wotds, to prot^ himftif from farther mMtaHitr wh«ch he 
liad reafbn to look for^ the paniiel ftill ftemflihing an hot&biiok^ 
the defdnS ru(hed himfelf upon the f^ord : and this^ eircuam 
iiamiatefslfl was offered to be proiftA -, heverthetefs, the hbdl 
was fotihd relevant, and the pa^nel's whole defence i'qpeUed5 
!and, upon^ the proof, he Hvas fentenced to h«ve:hi$ hdad.t^ 
vered from -his oodr* and was accofd>ingly beheaded. . z . ./: . 
In the cafe oFTftodWb Rbfs and ^ffrey Roberts^ aoth 
Jttlv 1716, it wiistirgisdforthepaflnris^ That, b^ihgrecroiti, 
Httly come frtim England to Seotltmd, and not knowing tHe 
'wajr, they aflced the deAuift the road to fidinbttrgh,^ who 
tefitfing toflio^it^, and one of th(i ^nnels exp«>ft^lfir€iftgjwlih 
iiim, why he treated a flranger fo, that -came to lerve.<the 
<king ? he uttered my difreijpeAfal words, WMh^nsfped' ioo 
^ts m$jeBt/ V t^ndfone df Hhe pafinela hariiig daUed Uim iillaia, 
for fiicb' dpirobriouD ^kpft^ffiofts, h^c&me -up 'to &Qf), :and» 
%H!H bis lift, giWVkn a bk>W on mi fftce, *^ird then ipdkd 
hiw down to tfaergrotlnd,nnd beat hint with i^gitwii Aick^ to 
ihtimndnint dangur if hii UfiyhyXti^^ that hh iwtild^idivdr go 
^ItWoiit'of ht^ haiids^ aiid Roberta iiaving eometi^ bit af- 
liftance»^andrer^u^ hio^a little, Rofe,the> panned, gave the 
VMcm£t t wdilrtd With a khife, whtfi«of he ditcd*^ . Rofs plead* 
ed, Tbej^e neifheif was, n6r could be, fbrethought felony or 
-p^medtfated Kialid^ sigaihft a pe^fod whom he had never feen 
Before; tliit it w^s comfa^yitted upon fuddenty : that ht had 
-the hi^eft prbvocatioiit; both terb^t tind r^al \ netrertheieft, 
.by the irtterlocator, Rofs, the pannel, his giviog the-woorii, 
*^as 'feui^d relevant'toinfer the ^afift ^ death. And the de * 
''fdncefrom ^lo^^ati^n by weMsf^^nd receiving a blew oil the 
face, being pulldd ddWii Ho thegtduif'd, and beaty xmitb agretit 

'ftri^^the' libel to^an^arbitk^rypuBltbitie^f^ was ioo tid to be 
glided by the reply; that^Sfttk^t^me^ofg^vini; tbew^und to 
. the^efuSa^ ttei tfifWffi hirids^Wfi^ehild l?f ^fflfef Robferts, 
' the othef' patmffi: From tlfalis il h ' etid«df , ^A ifl^t^ter, upon 
t|t«l4cm^y tiAd by^»f#rfoiiH wbi> had rficMV0^ 



inUtml^cveiireiiJ injuries^ is,, bj th9tint€ilgcjut9r,;f9upito 
tc c^piuU. '.. -,....: \ ,'. j_ V . '/ ' ./. *;*" 

. JVtony other jcaft* might be mcnllQncd^ but thqfe arip fuf, 
^<ient to fhpav, .that «;/^«^ A^m/V/<//,. tyi the .;law of Sco^ 
Jaitfl, .h4s:b«5en alwayi underftoocj (p bc/puni^a^c\wjj!^ 
jtbc vm%'p(itMhi and tha^thc j^^iii^ of d<:^^t{i ^^kawJ uiy* 
£otmy,hfim inflii3«d upgn thSitcrim^i ^d thati wtfe^hir "^f 
^as icomtpitted upqu fudd^ty, or. Uf>qri forpiho^ght fel9ny,\; 
* . Cei;takiiCfife^ wtre meptipnisd on hleh^V ojf ijiej^an^^x (« ^ir 
•dtr. to eft^Uiib a diftinftion betwixt hocqficMe,""comniitre| 
.pnfttddcnty, ,aj)dupon fcircthgught fclpnyi an^ iti j)roi|5| 
that the. latter oply, and npt t^efirft, dpes,>y.thVlaw^',6f 
Scocland, admit of a capital pjinigitnel)!^ , jPut,^ w^n t^c^ 
cafes are duly gpn(idcred,tli^purruers are^hujnbly j)ferfu^oi 
your Iprdftips. will b* of opinjion, that ijify 49.hy.n0jpi^afvf 
frove wbaU* intended to be ipftabl^ed/bythc^.,^ j" 

;; . ThAiirft cafe appealed lp,.wqfS that of ;Eii^abftii JEIp^in*. 
.Jfton^ arid. his. majptty'a advocate^ .^g^in.il p/iptti\<J Wiljiii^? 
rBruice «f Aucbinbpwi?, in the year 1709.;. Cjigftin l^rucp^j^ 
4th^CL indifled for the myrder of Charles ^glp^inftoii of Airt^. 
;rhcy bad beci> together at my lor4 Fpri;€,%'$7hjc^^ \rort 
woodhe^d^-r-wberc th^y.j^pp^ared to be.,in (flc^dt^ip tpgc^- 
thcr; but, '^n their w,ay,bp|>»f^ a quarrel HPfej^ptwjictthei^^ 
.and.M^.JSIpbipfton wafrkiUed.^ &andry .d?f<^.nfesi.w^re^^p^ 
/or.tl^^anorl ;. ^i¥l» appiig.othf^r^ be ylead^.Ker tDa|i|%> 
"a^ of indiemnityv iq bar .^ ih^ prpffiwJpQ.r .Ifp.ivbiglr.'it 

c was . ap6|irere<J, iTbat vrij/ui mufder jm^ «lpeE^i /f »\ i^ 
Ack of iodfOEUiltx^ and fb§lofprejt,c^ul4^pt^wii| tl^jMnne^ 
To dwsiif. wa» repUed, That the t^Qf^iogi ,ii^,)^e.^ if 
Indempityiflid oiily le/pe^l pi,ar4cr ijpi;i^..upqnf fqrethpugj^ 
ind prjemcdiw'ed d^fign; aod.jbafe ^lifep^g^ i^b^ lij^SiaoJejiMi 
diikbel in general terjng f9r5t^>ougbt,an4 pf^qgae^ij^io?, y^t 
a&sno.circumft^cea.Wefp cpj^dKceoded iippn, from iwbfiicp 
the fameqouM b^ iafeired, jt could ^Aolif^J^ cftniider^ql 7% 
flaiigbter ccrpjpiued pn, fuldflenty^ wkkk M ,not , f^fl . ,^ad^r 
the ej^ccptiQt} of tbp.^idipilndenipi^jr^ ./^ndthf cpuri^- yH* 

- OP .a^vifit^g mutual; Wqni^i^ns^^ ''S^fius^ 4be de/q^iie^Df 
be;r,Majeay?5 rooft graeip^i lAfiit of ][u4efB|^itx,KPfoi>6ned ^r 

.the faid p^on^Urel?v.4i)X.te eJi4ecthe.X4dl4|^0, incJ t'here&^e 
dcfcrted, tbi?. 4iet JbfiM«>Mgw«ift,l^*fi>,.^;^^ 
from ^hcs.b%.va|»t/}i4iti^€^fd; fem- toV^W^^itF*^: f«<»Wfi3 

.fdrtiiefaid:cfj[nA>„pi(Pfec9^^^^ .,. v\..4 , V ' ' ,»•.; 3 

, ^ 4l;i8 fet>^Jite4,;.|[fl|i#rvf %feiA« ^ Al9 JHMfPH^t jt 

»''»^' ' *( .. ' com* 
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coxiij^rehentd tbecafe of oiilrder upaa ^nrem^ditatecf ifiaHdie; 
wi4' ths^ . j|mhr cafe Ubell^j thp;e was not. fu&rient jcir* 
^Uoiftaniccs cqnderceoded i^n/to bring /the cqmp rjcharged 
under J^^i .denpmihation ^ ^u<> ' it wUI Ixy \no meanff fronr 
tfaen^e foHojiiif.^ t^t.th^.cqart w^ that c^fe^ of opinioa,.. 
riut,,1aying aC(lc (he 'Aifc ,Q^ charged 

couU npk |>e punTllied ea^^^^ . It has Been .already obiWrv- 

ed^.th'at fiHIioggb murder^ .in/ev.ery deg/ce,, defcrves the 
|pau>$ <?f death, that yet the^cfjaie adrnits.' oj^ Jiffferent de- 
grees : 6L aggravation.^ and thcref6re the Jeiiilature miglit» 
Witli gre;it propriety,, pacdah murders coounitted upon a fud* ^ 
den quarreU and^ at, the faoie time> not pardoli.fuch as virer^- 
Cl^y and deliberately oieditated, . > . / . , . 

.The oeit cafe mentioned on the part 6£ the^ j^ajinel, was 
tSat of 'WilJiain Hunt, dragoon in Sir Richard' Tcniple's re- ^ 
ptinent^ who w^.indiAed ^r* the.m,urder of Jjenry Macmil^ 
ttp^lkQicr it^ Dalkeith, in the year 1711.. tt waa Itt th-at cafe 
alledged^ in defence for the pannel, that a mob had arofe la 
the town of' Dalkeith, which was headed by the defunSt, 
mdattacked fome of the (ialdiers who were quartered in that . 
town, and proceeded fo far as to beat them, throw thent 
down in the ftreet^ trainple them upon . the ground, and 
othecwife maltreat them in a barbarous and cruel planner,- to 
tbeicffulionjof their blood ^ that the.panncL h^virig Been at 
that time upon the guard, he was. called ;6ut- by the ierjeapt 
who commanded the guaiti to. quell the .mo^ and relieve the 
perfons who were fo attacked and abufed s and th'4tit5t7as 
in tliis tailzie that the defun(ft, who headed the rabble, was 
kflled I and from thence it was argued on. behalf of the p^n- - 
net, -that as he^ at the time itbclled, was .one of the guard • 
upon duty, and w^s ordered. out under, amis, to quel i a 
niob, and relieve his fellow-foldiers, who were in ho fmall 
danger, from the fury aod infotence of the rabble ) thsit what 
blows he gave on tbatoccafion were lawfully given, tdo^lt 
was alled^) that what was done wa$ in neceflary defence^ 
either of himfelft or of t^^ other dragoons, who had been thus 
attacked ; and that, fuppofini he had bcch^uiky of aay ex«» 
cefs; he,cpuld only be fubjoacd to an arbitrary jxiniibment ; 
and, feparaiimi it was pleaded,, that as the defuoit was killed 
in^rhca,^ wWreof he was hiirifelf the author^ the pannej could 
not be fubjcdted to thv pain's jof death, the more efpecially, 
as it appes^red that the. pannel could bavQ ho animus ocddtndi^ 
for that, notvvich/landiag jjbe was am^ed both with a fword 
and. a mufquet, he did .i^)t life his mufquet; in the manner 
diat wa? mp$ certaiti to kili^ but only ftrlick with t^ but« 

P jl ' end 
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end of h f atidikhe co^rt, tif en ^dvJfittc mutual iiifbnikatiaii^y 
pronounced the followin^^ jadginetit :T<' find the f|id !WJK 
iUm Hunt, paimei, his going hMpA Mhcmillaiiythe de&inA^a 
back, while (tend'rng peaceably in. the )ftreet, 'Witkout amuy 
and knocking him down, fay. a firakei upon bifr'bead wkh 
tfae biit-end of his mufquet, liihereof he died titxv4zfy ick 
kvanc ta Infer the pains of death, wi coofifta^cm id.nmife^ 
ablts; and find this idefence, 9/2;, tfaatrtherb'beitig stiiinidft 
in Dalkeith, in which feme dR the idragocms we^x^tnatiBd^ 
or trodendown ; and- the pannel being ^upoii.tke gmitA undee 
duty at the tiine^ was commanded cut for queiliti^ tbe'iaidr 
mob^afid tumoit^ and reliizving the dragoooii.t ariXtha^ tto 
4iefund, Macmillan, having .been. in the rabble. aad tiimuh^ 
which' attacked that party: nf the guard commanded out^ pr 
any of them^ before the ftroke was given, relevant to albil^ 
zie the psLnnelfimpliciter, and elide the liM ^ md^/sfannim 
find, that the ftroke being given in^ri^a^ or k tumult^ where 
fhedefun^t was author of the tqmult or rixa hlmftlfv^or that 
the ftroke was*, given in defence ofche, pannely or any of his 
feUow-foldiers,. when attacked, i^elevant to reOrifk the iibei t/9 
an arbitrary puiiilhinent*'^ : .; . • ' n , • * 

i It ifr humbly fubmitted. to. your^Jordfiiips, with whatpro^ 
^fidty>thisjudgn>ent.is appealed to, in order to efiabUfttbo 
general ptopoiition maintained by the pannel, vi&u .that wilfui 
Komictde^ if oominitted on f^idd^nty, without premeditaied 
malice, ie nct-pfinifiiable.withrthe pains of. death; if the 
purfuer^ r^htiy underftand the caifr, it. proires <ihe very re* 
terfe 1 preniedttated^malioe wa^ not fe much 4tt libeli^d: p: nor 
was a fingle ttrcumftance condefcendedoniatfaie JndtAmenty 
irom wbiich forethought felony icould be inferred* ; and yet the 
Ubel, $s la^d, is found relevant to infer the pains of death. . 
i.-'^Nor dotB the .latter part of thevjudgment in thcteaft tm* 
]Mign the dcdrine maintained upon> the partof tbepur-Tuer^. 
ffbe J^idgment reifari£ting the liibel ca an arbhraty puni&* 
ment, is laid upon thisj that the defunA himfelf ii»»as the a»^»r 
* m^,and there Teems to be little doubt that the judgment it 
, ibcmded in Icuv. When the defan^ himfelf had: raifcd a mob^ 
who where' beating and abbfmg. the fohfiers^in^aicroel and 
baiibarousj mannear, to the cfffufion^f their bloody ft would 
bftv^ been a hard cafe if the pannel, aSing4i^deferiee^<him* 
ielf and his fellow^foldiers, ibould fufier the pains^fdeath, 
Hcaufe he kiliedt the pd^foa who headed the^mbb,.the more 
tffpecially, when it does appear from the circumflauicea of the 
tafe, that he had: no intention to UIK He only g^ue» fti^oke 
with tfeebut-cnd of'hia m«iqaet) i«duefa> though it no^ doubt 
' ' Li might 
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^asihaif^i^^ II fl^t^ ip^mM ^kt0« he ia^^ 
fwiiliiibKjIilichailatbiAiiac, .j ^. 

4^ ^^t{o4gLj «(id a<^PK tb^e vi«Qn)l|,tbi^t licff JV^e<iw ffifai 

tbe cV?6io«jfrOo^ bup^ jr^]^i^'l9 j«ftrM3: ^,q Jiib<i^. t^ ^a.aM:? 
feitrary puJnlfltocaJU**/*. ;, ,.., ..-.., 

niteoit doci not (ibdpxeaiediuucd VQ4i^ii^><^^ WW 

5waint3itti;ft|jret tihc liW w^,fibupdr.^a*<,f>4iii^ ibc^paiof 
oC dc^ft;; i^d I W^fr^f^ t^ »}«• ^»f«f ^ «?»ff i>c»4vAhj|t.it istco^ 
Tj^ si jyd^^j^UQ f4y;QUi:a£i(Ks.do^i4pL«; HpcK>><^ 

paru ;.,"..'.'' •...*;%., . ••.:• ♦• «i ^••,-,-, : 

And iis'to<thfiiieWc^#i§t^ ]i]i(4s. tl^^^^fMA^H)^ rftoTMl 
<0 reftri4l tli?.Ubdi tp,4A arbUiiaj|](.BimQ^MV i it ;lf^ f^Wded 
^j>on,v^i^. peculiar fir^umftapce^^ nijfi q$ow>% 1N«U ibe dr^iiii 
into a f ri^CiWl^t foe dc;tc;rn^ipi9g^ ott^r ^^9% !^rj)t<# fov dcr 
t<ripuiing,a very, jg^ne^lwl very iiqp«r(^ g^iHt^f 44iv« 

At \hfi Uttia tUnfi) venifi ftrong reafonaidid tb«i^i9^i^ f^ 
tbe reftfiaroi? : for,^beGd^f tbp>bigh Krqrbalproofq^W b« i»t 
feiyedt.^a aflault was trvd]; Wi«.^^9ibii9ft bit firmer fo rob 
hioi.of bis mufquet^^As bc;di4 npt ki^/W tke:defiiiU^ki^ba4 
fci^roh toia^preii^nd, that th^^tts^c^ wa$ m^fi* wi^b^a f^loiiiaiii 
intention^ apd^ copf^queotJx io^itjM^toWift ill <wd) be w^ • 
particularly called u)>on in duty, as a foldier, nortjff pari wHb 
b<tM^i^f> ar0ii,,.wtb wbicb hf wM^i^tMttftii^^s itud, it ap- 
bear;s» that,>|?bci3t hc.fired, it.pii^cce^pd from .r^ sii^cirhefi*- 
lions of dja9gCt s fox be «.&owed ap ^n.)KiiUag9e(«r 19* kiH» hav^ 
iii^ firft endeavoured to defe^dbioiM/, bf q)Hbbi9£bis^iaiir<<> 

jjuct; . . v.^ " ^ .'...,.. . { 

Tbe p^cafe^whicb^wi^ mentioockl t^ tbeipimel, was the 
Boted ^afe QfFiiihaven. But^. \i\,y^k^ fiiapa: ihpjpH^nel caa 
mvail htaifelfof it, is to the purfuer^ ijicMCeivabbiw The cir* 
6um(iancei Of that cafe are weli known to all yoar lordfliips. 

and 



irt4;|Hcrcfot6 iiccd *ntrt be particuhurly ftat^. 't^lntcrWcti* 
t5r of the court, uj^on adv^fing ver^ l^anied and e)ab(u'at^ lA-; 
fbrmattQns>i8 m thefe words ; << fintf, that the |)i|^6iirl; nt tb!^ 
time and pla^e.libelled, baving, by preMeditation; and fore- 
thought felony, with a fwc^d, or other mortal weapon^ wo^fidr 
ed the deceafed Charles, earl of StrAthmc^e, of whfch woufidi 
he, the faid earl^ foon thereafter ,dM> or f|i^tbe»'the paitneU 
was art and part thereof, relcvanrtb infer the pains oHaw i 
but allow the pamiel'to prove alF fads and circumftances he 
can^ for taking off the aggravating circumftances of fere-^ 
thought and premeditation: as kffo^ find, that be, the iat<l 
pannfel, time and place fbrefaid^ having with a iword, or oBier 
mortal weapon^ wounded thq Taid deceafed earl^ of wfaichf 
wound bisbrdfhrp Toon died, or that he, the pannel^ was art 
and part thereof, feparathn relevant to infer the pains of laWs 
and repel. the defences proponed for ibe panliel. . 

"lliis, in the porfuer^s apprehenfion, is a, clear decifion 
againft the pannef^ as to the (X)iiit now in dirpute.-^Notwitfa<^ 
Aanding that sell the arguments* which are now urged on. be* 
fasdf of thepamtel, were there plbslded With gfeat jogentiity i 
yet the defences were repdied, and the panners killih^ the desi 
ceafed earl, with a fword, or other thortal weapon, was, m« 
dependent of premeditation and* forethought felon^p^i foiinit 
relevant to infer the pains of law> which clearly cuts, down 
the diftindion now endeavouitd to bd eftabliflied. 

The laftcafe which was mentioned on this point, in behalf 
of the pannel^ was that of lieutenant Robertfon, in the year 
1758, indided for the murder of lieutenant Robiert Ewing. 
But the purfuers are at a lofs to difcover for what purpofe that 
cafe is mentioned. , The defence which was pleaded in that 
cafe Vftsfilf-de/iHcey and which, indeed, was very ftrongly 
qualified 1 and the interlocutor pronounced by the court was 
in thefe words : ^* Find the indiSment relevant to ifif^r tht 
jMiins of law, but allow the pannel a pi oof of all fads and 
circumftances that may tend to his exculpation, or alleviatioil 
of bis guilt/* 

This interlocutor was very properly adapted to the cafcT, 
without fuppofing any diftin^on betwixt daughter on fore- 
thought felony, and on fuddenty. If the pannel proved his 
defence to its full extent,^ it was fufficient to exculpate ^ and 
although he ihould have failed in proving, that lieutenant 
Ewing's death was abfolutely necefTary to preferve his own 
life, yet if he proved that he was in ferioib vius conflitutus^ 
this might be relevant to aUeviate. 

UppiP 
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Upon the who1e« the parfuers are humbly perfuaded, that 
jbnt hfifhifs will be of opinion, that there is no relevancy 
in aify of the defences proponed for the pannel, except in fo 
far asbeaHedges that theearl was killed by accident, and 
not intentionaiiy ; and therefore, that your lordfhips, quoad 
tAra^ will repel tbe^annel's defencesi find the libel relevant, 
aind mmitthe panod^ with the indidment^ as found relevant^ 
|o the knowledge of an affize. ^ 



In reffi^ vohmof^ &c. 

RO. MACQjJEENt 
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INFORMATION 



FOR 



MUNGO CAMPBELL, 

^ late Officer of Excife at Saltcoats j now Prlfoner 
in the Tolbooth of Edinburgh^ Panel \ 



AGAINST 



ARCHIBALD Earl of EGLINTON, 

* AMD 

JAMES MONTGOMERY, Efq; 

his Majssty^s Advocate, for bis Majesty's 
Intereft, Profecutors. 

TH E putpofe of this information is to 
fhow that the indidment is hot rele* 
vant, or, in other words, that the 
fa<fts charged in it are not fufficient to infer 
the conclufion; 

In the argument upon this queftion, it muft 
be fuppofed, no doubt, that the fafts fet forth 
in the indiftment are true ; the panel, how- 
ever, before entering upon the reafoning, 
thinks it his duty to premife a fhort account, 
of himfelf, his family and condudl, with a 
full. and fair Retail of the circumftances of 

A * the 
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the unhappy accident that has brought hiin 
tQ trial for bis life. Such explanationsj^ oit 
his part, are proper and neceffary; as^ey 
will open what will be the nature of the ex- 
culpatory evidence, in cafe this indiftment 
, fhall go to proof 5 and aa they will contradict 
and confute the injurious mifreprefentatiofis 
vi4th which, ever fince his confinement, infi- 
nite pains have hcc^ taken to load hioK 

The panel was born at Air in 171 2. He 
was one of twenty-four children. His father 
was Mungo Campbell, late Provoft of Air j a 
ifean much refpefted in his time as a merchanr 
and a magiftrate. He had likewife the ad- 
vantage of rnqft feonourabk birth, being dte-* 
fcended,, botfe. by; ftther and mother, of thc^ 
ancient and noble families of CeffnOQk (now 
Marchmont) Loudon, and Argyle. ' 

The panel's father traded to what was a very 
gr^at extent in thbfc days, but he was not fuc- 
cefsful: On one bottom that perilhed at fea, he 
lofir jo,ooQ merks, a great fum at that time; 
andihe met with many other k)fles aftefwards>' 
which, with the expence of maintaining^ ^ 
fimily uncommonly numerous, greatly re- 
duced his fortune; fo that be died in very-irt>^.' 
difierent circumftances, and his children were' 
difperied among the feveral relations and> 
friends of the family. 

Th« 
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^ The panel>' who was an infant at his fa« 
.ther's death, w,as taken care of by bis god- 
father. Cornet Mungo Campbell : That 
gentleman died ibmc few years after the pa- 
nel's father^ and had the kindnefs to bequeath 
:thr$ t)anel# by his latter- will, looomerks, and 
.to recommend him to the prGte(^ion of their 
co^nmon kinfman^ Mr. Campbell of Nether-^ 
{tl^e> who took him into his family, and 
educated him, as h^ did his own ions, till he 
was about 1 8 years of age. 

The panel determined to go into the army, 
as he had not money to carry on trade^ or 
breed him to any of the learned profefiions; 
dQ4 an additional n^^tive was^ that he had a 
coufiot Hugh Campbell, who had entered a 
cadet in the regiment called the Scots Greys; 
which regiment too was at that time com- 
manded by a gentleman who wa& the panel's 
namefake and diflant relation. On thefe ac- 
counts the panel fondly hoped^ that his good 
bebaviow might attain preferment^ but in 
f hifr he was difappointed ; for twelve long 
years did be ferve, and expofe himfelf in thp 
battfe of Dettingen, and other engagements, 
unrewarded. This was th.e cafe too with fe- 
veral others, and particularly Henry Lyon of 
of the Strathmore family, and his confio, 
Hi^h Campbell, who ferved 28 years in the 
fame regiment, without being advanced; 
which at laft made him' leave it indifguft^ 
A 2 and 
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and go a volunteer to Carthagena/with the 
late Lord Cathcart, where he was killed. 
The pariers difappointment was no doubt 
chiefly owing to certain circumftances, which 
gentlemen who have been in the army will be 
at no lofs to underftand; they know well that 
neither merit or connexions arc always fuffi- 
cient to obtain preferment. The panel was 
once, however, offered a Quarter-mafter's 
place, which was worth ^oo !• Sterling, if 
he ' would advance i oo 1. tor it. The panel 
had not the money himfelf, nor could he 
think (fuch was his temper) of foliciting a 
loan from ftrangers, or even blood-relations, 
if not very near. He had a fifter who was 
married to a man of fubftance^ to her he 
applied for the fum, but ftie either could not, 
or would not, advance it; upon which the 
panel, difgufted and difappointed, applied for, 
and obtained his difcharge from the fervice, 
which is as follows : 

*^ By Major Alexander Forbes, of his Ma- 

^* jefty's royal regiment of North-Britifh 

*^ dragoons, commanded by the honour- 

*' able Lieutenant-General Sir James 

^' Campbell. 

*'* Thefe are to certify, that the bearer, 

'* Mungo Campbell, hath ferved in General 

•^ Gampbeirs troop of the faid regiment for 

'^^ the fpace of twelve years, honeftly and 

^^ faithfully ; bijt by earneft folicitation, and 
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J^ at his own requeft, is hereby difcharged 
*^ from any further fervice, he having rc- 
A^ ceived his full pay, arrears of pay, and 
** all juft demands, during his faid fervice, 
*^ and four weeks pay to carry him home. 
*^ Given under my hand and feal, at Ghent, 
^* this fourth day of December 1744. 

" Al, Forbes/' 

The panel ingroflcs this difcharge, becaufe^ 
among the many afperfions that have been 
thrown upon him, this was one, that he had 
been drummed out of the brave and hoiiour- 

- able regiment of Scots Greys on account of 
grofs mifcondudt and mifbehaviour. 

Upon obtaining his difcharge the panel re- 
turned to Scotland in 1745, when he found 

-his countrynien in arms againft one another. 
His chief and kinfman, the Earl of Loudon, 
di4 him the honour to countenance him, and 
the panel accompanied his lordftiip to the 
Highlands in that year. After their return. 
Lord Loudon procured him a commiflion as 
an officer of excife, with a recommendation, 
which the panel earneftly defired, to ilaticn 
him fomewhere in Ayrftiire, that he mi^ht 
be near his friends, his relations, and his na- 
tive fpot, to which h* has all along felt the 
warmell attachment. 

Upon this duty he entered in 1746, ai i 
was firft ftationed at Newmills yx Ayrihire, 

- from 
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, ftotB which he was removed to Stewaiton, 
from StewartOn to Irvii^e, and from Irvine to 
Saltcoats ; all places in the fliirc of Ayr, in 
which the panel qhofe to remain on account 
of his love to the natakfolim. This was one 
reafon why he was not raided to a higher fta- 
tion; his incapacity to folicit, perhaps, was 
another : But the panel would rather have 
chofe to remain in the humble ftation he held 
in Ayrfhire, or near it, than to have rofe to 
a higher, that would have obliged him tx) 
refide elfewhere. JBefides, his duty in Ayr- 
shire was attended with very little trouble and 
fatigue, tp which he very probably might 
• have beep expofed in afting as a fupeiior 
officer in another place, for which he was 
very unfits at that time, having had his health 
impaired by the hard duty abroad, which 
brought on a diibrder in the lungs ; and hav- 
ing had the misfortune to break a leg foia&e 
years after his return home. 

The chara(9:er of an excife officer is by no 
means popular in this country, yet the panel 
coi^rdu^ed himfelf fo as to be wdl Kked and 
countenanced by all ranks of people. To the 
poor he cannot fay he was liberal^ for he had 
but little to give. His income was narrow; 
but as he had no family, till very lately, he had 
fomething to fpare. What he gave, trifle as it 
was, he gave with compaflion and kindnefs; it 
was gratefully received ; and hp mufl do them 
2 and 
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«nd himielf the juftice to %^ that die, when 
he may> he will be regretcd by all the inhabi'- 
tftatt ofwery village in t/^hkh he had occafion 
to refide*. As for the gentlemea of rank in 
the difFerent parts of the country tirhere he 
lived, he was by birth their equal, by educa* 
tion not their inferior, by his behaviour not 
their difgrace ; and he always kept their coin*- 
pany, and received from than all the nsarks 
of frkndlhip and efteem. He had licences to 
hiuxt upon their grounds^ if he inclined, from 
noSt of them; ; particularly theEarl of March«« 
months commimoner the Earl of Loudon, Mir. 
Alexander of Boydftone, Dodor Hunter of 
Montfod, and many others, fotne of which lin 
cences he pvefervedr ^^ they are produced : 
the reft caixeafily be proved if neceffary. The 
written Kccnfes produced, not only alloW Mm 
to hunt, but authorife him to preferve the 
game, and profecute poachers. ^ Thele li- 
cences he uied but fome times, as the fport 
of hunting, .however agreeablfe and fuitable to 
him in his youth, he founder when keenly 

... put- . 

At Sonibey, this thirteenth of 
April 1752. 
♦ I Hugh Campbell, faSor to the Earl of Marchmont, 
as having &11 power and commlffion fron^ thefaid £afl, not 
only to preferve the game, both by land' and water, but alfo 
having fuU powers to grant commiiBon to fuch as I {hall 
thtnk proper for the prefervation of the fame, within his 
Lordfliip't territories in this county, Do therefore, by vir- 
tue 
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pnrfued, was too fatiguing for a man of hii 
years, and of his valetudinary ftatc of healthy 
which, however, was benefited by the nio^ 
derate ufe of fport. Thefe licences Ihow 
with what juftice the panel has been rejpre- 
fented as a common fowler or poacher. He 
never fold a bird in his life ; the little game 
he killed, he was in ufe fome times to fend ^ 
in prefents to his friends and acquaintance ; 
for the moft part he gave it to the firft poor 
perfon he met with ; but, as is already faid, 
he was not much addifted to that exercife. . 
He fpent his time in faithfully difcharging the 
duty of his office, in reading, and in com- 
y with the gentlemen in the neighbour- 
lood^ or of fuch as came to vifit the places ta^ 



pan 
hoo 



tue of the above powers, grant full power and commiffion 
to Mr. Mungo Campbell, officer of cxcife at Newmilns, 
not only to prevent all and fundrie from fpoiling the game 
either by land or water, where his Lord(bip has right; but 
alfo to profecute fuch before the Iheriff of the county, in his 
Lord£hip*s name, and on his expences but alfo grant the 
faid Mr. Campbell himfelf, full power, to take what diver- 
lions he pleafes for himfelf upon water or land ; and this 
(ball be fufficient warrant for fo doing. 

HUGH CAMPBELL. 
Thefe are impowering a^d authorifing you. Mango 
Campbell, officer of excife, to hunt upon my muir in Muir- 
kirk, with dog and gun only i and to inform me of any 
poacher you fliall fee hunting upon faid muir ; and this , 
(hall be your warrant. Given under my hand, at Loudon, . 
2Scb July i764« 

LOUDON. 

which 
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Whidi he refided ; for, however he may be 
now mifreprefented, he was always the maa 
a ftranger was , diredled to fpend the evening 
with, on account of his company and conver- 
' fation. 

The panel's laft ftation, as has been al- 
ready obferved* was at Saltcoats, the eafieft 
perhaps in Scotland. Something more than a 
year ago he was apprehenfive that be would 
be obliged to exchange ftations with one Mr. 
Scott^ by the intereft of the colled:or of the 
diftrid:, wht) was defirous of placing Mr. Scott 
a friend of his, who had formerly been a fii- 
pervifof , in the eafy ftation of Saltcoats. His 
powerful intereft the panel imagined he could 
not oppofe, without making a greater buftlc, 
and employing more folicitation with his nu- 
merous friends, than his natural temper in- 
clined him to ; he therefore refolved to giv-e 
up his office, and take a farm, fuch as the 
fmalj fum he had faved could ftock, provided 
one of that extent could be had in, or on the 
confines of Ayrfliire. For this purpofe, he 
wrote to his intimate friend the Rev. Mr. 
Andrew Rofs, fometime minifter at New- 
mills, now at Inch, near Stranraer, acquaint- 
ing him, that he had faved about lool. that 
he was defirous of retiring' to the country, 
and therefore intreating, that he would look 
out for a fmall fpot, fuch as his fcanty ftock 
would be able to cultivate. This Mr. Rofs 

B would 
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would have done, and had the panel got a 
farm, the unhappy accident that gives rife to 
this trial would not have happened ; but un- 
luckily, the panel's rival, Mr. Scott died, 
after which there was no mention made for 
removing the panel from Saltcoats ; and there 
he remained till the fatal 24th of Odober. 

The panel is very fenfible, that the detail 
he has given will, at firft fight, to fome ap- 
pear trivial and impert\n^nt -, but a very little 
refledtion will convince them it is not fo ; for 
the panel has been egregioufly mifreprefented 
as to all the particulars above-mentioned. 
Never almoft againft any man were the 
tongues of clamour and calumny fo loud, fo 
abufive, and fo falfe. The reafon is indeed 
obvious, and on account of fome circum- 
ftances, the panel is ready to forgive them, 
but he would have been wanting to himfelf, 
confidering how unjuftly he has been tra- 
duced, if he had not fet forth the true tenor 
of his life and converfation ; for from that it 
is evident, he is not the obfcure gauger, the 
diigraced foldier, the common poacher, or 
the fierce and ferocious ruffian which preju- 
dice has reprefented him to be. On the con- 
trary, he is, and he always was, a man of a 
peaceable diipofition, of much humanity, and 
fenfibiUty of temper. The fads he has ftated 
above are true* Thofe in this country, who 
will give themfelves the trouble to enquire, 

will 



Avill find them to be fo. The panel is above 
telling what is not truth. To die in any way 
is a ferious matter. To die in the manner 
with which he is threatened is dreadful ; but 
the panel is not fo much afraid of death, in 
any fhape, as to be willing to purchafe life at 
theexpence of a lie deliberately and judiciallyv 
told. When, therefore, the circumftances in 
which be ftands are confidered, the fimple 
annals of his life will be read by the juft 
with attention, by the humane with feeling, 
nor fhould grandeur itfelf perufe them with 
difdain. 

' In the courfe of the above narrative, the 
panel might have mentioned fome occur- 
rences, on which he had occafion to meet 
the late Lord Eglinton ; but he chofe rather 
to delay them, till he came to fpeak of the 
24th of Odlober, though they have no imme- 
diate connexion with what happened then. 
The panel, as already faid, though he had 
licences to hunt on the lands of feveral noble- 
men and gentlemen, yet he feldom took the 
benefit of them. , This was particularly the 
cafe from the year 1765, before which he 
Joft his health, and was obliged, on fundry- 
occafions, to go to the' country to attempt 
the recovery of it. With this view, he in 

particular went to Muirkirk in 1764.' 

Before he went there, he had a licence from 
Lord Loudon and feveral neighbouring gentle- 

B 2 men 
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men to hunt upon their grounds, in that 
part of the country : But thcfe he fcarcely 
ever ufed ; for At Myirkirk he broke his leg, 
by which accident he was long confined to 
the houfe. This determined him to fell his 
pointer, and he has never had any dog firice. 

He came to Saltcoats in 1766. He had 
no dog when he came, nor has he ever 
had any fmce. He indeed kept his gun, 
and it was tieceflary for him to do fo, as 
the frpugglers in that part of the country, 
whofe detection was his bufinefs and dutv, 
always to go armed. With this gun he 
would fometimes (hoot fparrows and other 
birds, at 'the defire of the people whofe corns 
they infefted, and fometimes (for his amufe-^ 
ment) gulls, as he paft along the {hore. 
But, with his gun, he gave no offence what- 
ever for two years to Lord Eglinton, who 
was extremely ftri6t in the prefervation of 
the game on his cilate. Nay fo anxious was 
the panel to avoid even all poflibility of of-* 
fending his Lordfhip, that, when he pub-i 
iifhed an advertifement, prohibiting all per-* 
fons to fifh on the water of Garnock, he coni-^ 
plimented a gentleman * of his Lordfhip's ac-»^ 
quaintance with a very curious and valuable 
fi£hing-rod that belonged to him. Thus fot 
two years he gave not the leafl offence to the 
late Lord, who, though he v/as every now- 

* Mi*. IfCitch of Glafgow* 

an4 
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and-then holding courts, and fining offenders, 
never once cenfured or even fu(pe£ted the 
panel. However, in fpring laft, he did tranf- 
ojrefs once, and he will fairly tell how that 
happened. 

The panel fet out that day in fearch of 
fmuggled goods, and had along with him 
Robert Cuninghame and William Bolton, 
ihipmafteris in Saltcoats, witnefles cited for 
the profecutorsi and in the courfe of their 

walk, fhot two gulls. —On their return 

homewards by the King's high-way which 
runs near to Park-houfe, a farm belonging to 
the late Lord Eglinton, a hare ftarted out of 
a bu(h at the fide of the highway, on which 
the panel and his companions were travelling: 
upon this^ the panel, partly from furprife, 
and partly poffibly from the inftigation of 
thofe with him, took aim, and ftiot her. 
The report of the gun was heard by Lord 
Eglinton, who was then at park-houfe, and 
he immediately difpatched a fervant to inquire 
about it. TheTervant (whofe name the panel 
has forgot) came up to the panel, who can* 
didly told the fa6t as it had happened. That 
fervant went back to his Lordihip, and foon 
after another fervant, one Alexander Bartley- 
more, returned to the panel, and. told him, 
that his Lordfliip was in a great paffion, and 
that the panel fhould go and pacify him, 
Accordingly the panel w?nt up to his Lord-» 

(hip, 
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(hip, who accofted him with many harfh and 
injurious expreffions, accompanied with many 
oaths. To thefe the panel anfwered, that it 
had never been his intention to hurt his 
Lordfhip's fport ; told him the faft honcftly 
as it had happened ; and afked his Lord- 
fhip's pardon, afluring him, that he would 
take care never to offend again } and thus 
they parted. His Lordfliip did not at this 
time demand the panel's gun, nor does the 
panel believe he ever would have done fo, 
had he not been inftigated to ufe the panel 
ill by the above-mentioned Bartleymiore, for 
a reafon that will by and by be explained; 
for his Lordfhip knew who the panel was ; 
knew that he Was no poacher : knew that he 
was a gentlemen, and, aS fuch, had fome 
intercourfe with him ; particularly once did 
him' the honour to take the ufe of a dog from 
him for fome time. 

What in all probability give rife to - the 
fatal accident, which occiafions this trial, was 
the enmity the above-mentioned Bartleymorc 
conceived againft the panels the rife of which 
was as follows. > 

On the 3d of July laft, the panel had in- 
formation, that foixie fmuggled goods were 
to be knded near Caftlecraigs, a noted haunt 
of the fmugglers ; upon which the panel, 
accompanied with John Brown, tide-waitet", 
and James Macdonald, falt-officer, fct out 

early 
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early next morning in queft of them. They 
found the above-mentioned Alexander Bart- 
leymore (a favourite fervant of the late Lord) 
driving a horfe and cart towards Park-houfe, 
loaded with fome cafks containing 80 gallons 
rum ; upon which they feized the rum ; horfe 
and cart, and carried them to the excife-officc 
at Irvine. But the horfe and cart, being fup- 
pofcd to be Lord Eglinton's, fiartleymore 
was allowed to take back^ and they were 
not brought to condemnation along with the 

fpirits. From that moment Bartleymore 

became a declared enemy to the panel. Whe- 
ther the late Lord heard of this feizure or 
not, the panel cannot fay 5 far Icfs does he 
mean to infmuate, that his Lordfliip had any 
concern in the adventure ; or, though he had, 
that the feizure of it would have irritated his 
Lordihip againft the panel, who did no more 
than his duty in laying hold of it : but the 
panel has no doubt, that this feizure made 
Bartleymore his deadly foe, and prompted 
him to inftigate the late Lord his mafter to 
attack the panel, in the manner he did on 
the 24th of OiSober laft ; to the account of 
which unhappy affair the panel muft now 
proceed. 

In the forenoon of that day, abuot ten 

o'clock, the above-mentioned Mr. Brown 

tide-waiter, and the panel,, fet out from Salt- 

2 coats; 
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coats ; their view was principally to examine 
feveral places that are the known haunts of 
fmugglers ; at the fame time they meant to 
do this in a way that might afford themfelves 
foma amufcment ; for which purpofes they 

. propofed to walk from Saltcoats to Montfod 
bank, by a common road that led through 

.Lord Eglinton's grounds, and return by ano- 
ther along the fea-fhore ; on which the places 
noted for fmuggling are fituated. They had 
no dog with them, fo it neither was nor could 
be their intention to hunt. Mr. Brown had 
not fo much as a gun. The panel indeed 
carried his along with him, as he commonly 
did. He had, as already faid, a licence from 
Dr. Hunter, but he had no occafion for it 
at this time, as all he propofed was to look 
for a woodcock in Montfod bank, and the 
woodcock is not a bird of game ; but as for 
hunting, he neither meant to take that iport, 
nor could he do it, as he hiad no dog. - 

Mr. Brown, and the panel proceeded ac- 
cordingly in their courfe, from Saltcoats to 
Montfod, which is about three miles diftant' 
from Saltcoats. The road they took pafTes 
thro' the grounds belonging to Lord Eglinton, 
Dr. Miller, land Mr. Weir of Kirkhall ; fome 
part of which road is inclofcd on both fides, 
fome part of it only on one fide, and fome 
part of it is intircly open 3 and in this walk 

they 
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they met with no body but Alexander Boyes • 
an officer of cxcife, who accompanied them 
fb far in going round his divifion, and to h'uxx 
they communicated their propofed rout. 

When arrived at Montfod, they fearched 
the wood for a cock, but found none j upon 
which they went to the extremity of Mont- 
fbd, which is high ground, in order to get a 
view of the Horfe-Ifland, under the cover of 
vrhich fmugglers were in ufe to ly : but per-^ 
ceiving there were none there, they returned 
by the foot of Montfod-burn, a common 
haunt of fmugglers, and they crofled, by a 
Ihort cut, a neck of marfhy ground not in- 
clofed, near New-houfe, which to them was 
known to be a hiding-place for fmuggled 
goods, and thus entered upon the fands 
leading to Caftlecraigs, the moft remarkable 
place of all for fmuggling. 

After they had thus got into the fands, 
and had walked along them a confiderable 
way, the above-mentioned Bartleymore 
thought proper to inform the late Lord Eg- 
linton, his mafter, that the panel had been 
hunting on his grounds, and this his Lord- 
ihip it feems believed ; for he immediately 
came out of his coach^ in which he was 
paffing on the road fron) Saltcoats to Largs ^ 
and, mounting a horfe, he rode, attended by 
feveral fervants, towards the panel, who was 

e at 
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at that time^ and for a confiderable time 
before, 36 yards within the flood mark. 

When his Lordfliip had come near to the 
panel, he difmouuted, and gave the horfc to 
one of his fervants, and then, damning the 
panel, for a fcoundrel and a rafcal,. afked how 
he came to be hunting upon his grounds, 
and required him inftantly to give up his 
gun. 

To this the panel anfwered, that he had 
not. been hunting on his Lordfhip*s grounds: 
nor had he fhot any thing that day any where 
elfe ; nor had he done any thing that deferved 
his Lordfhip's difpleafure, which he wad 
forry to fee he had incurred ; but that if his 
Lordfliip (hould ftill think that the panel 
had done any thing wrong, his Lorqfliip 
might fue him at law, to which he would be 
anfwerahle : but as for giving up his gun, that 
he would not do to bis Lordfhip, nor any 
man upon earth. 

All this however did not fatisfy his Lord- 
fhip, who perfifted in demanding the gun, 
and advanced upon the panel in order to take 
it from him by force; which his Lordfliip 
would have ealily effedtuated, if he had got 
hold either of it or the panel, as he was the 
younger and the ftronger man. 

The panel upon his ftepping backwards, 
repeated his refufal to give up his gun, which 

was 
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^Kras cocked, and held it by his fide in a dc* 
fenfivc pofture, as an indication of his firm 
purpofe to preferve it ; warning his Lordfhip, 
at the fame tim^, in the ftrongeft manner, 
not to attempt tp feize it. 

Lord Eglinton . upon this, perceiving that 
tHe panel was refolute, and determined ngt 
to part with his gun but with his life, or- 
dered one of his feryants to go and fetch his 
^UD, which had been left in the coach, fay- 
ing at the fame time to the panel, he would 
Chow him he could (hoot as well as h^. The 
fcrvant went o^ for his Lordftiip's gun ac- 
cordirigly* This fo much alarmed Mr» Brown, 
the panel's cpmpanion, that he inftantly re- 
txffsd to -a confiderable diftanpe* 

In the oiean time his Lordfhip continued 
advancing, and the panel retiring, and reft- 
ing his gun in the defenfive pofture in which 
foldicrs are taught to keep their muikets wheij, 
they retreat. Upon a meafurement, it ap- 
pears that the panel retired 120 yards froni 
the place where Lord Eglinton firft ailaulted 
him. 

Lord Eglinton's fervant, who had been 
fent for the gup, was by this time within two 
or three yards of his matter, with the gun in 
his hand. At this moment, ^e panel, while 
retreating, ftumbled againft a ftone, and was 
thrown with violence on his back. As the 
piece was cocked, while in the panel's band, 
C 2 the 
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the fliock of the fall, or his efforts to recover 
himfelf, made it go off, and by its difcharge 
Lord Eglinton, then fo near as to be grafp- 
ing at it, was mortally wounded. 

As the piece was cocked in the panel's 
hand, it is phyfically impoflible, but that the 
impulfe of the fall the panel received, or his 
efforts to recover himfelf, mufl have made it 
go off. The indidtment charges ,the panel 
with firing it intentionally. Did the panel 
know it to be true, that an aft of his will oc- 
cafioned the difcharge of the piece, or con- 
curred with the natural impulfe of the fall, or 
his exertion to rife, he would admit it, be 
the confequence what it would ; but he can- 
jdot admit that to be a fad: of which he has 
no confcioufnefs or recoUeftion. 

The panel, who was in the utmofl confu^ 
lion, had no time to go up to my Lord to en-^ 
quire into his fituation, and bewail the un-r 
happy accident, which he moft certainly 
^ould otherwife have done, for he was im^ 
mediately attacked with the utmoft violence 
and fury by his Lordfhip's fervants: it was 
natural for them to do fo, and the panel does 
not blame them for it. One of them defpe- 
rately cut and wounded him in the face, an4 
as the other had the gun, the panel got 
hold of it, to prevent his ufing it againfl 
Ijim, apd endeavoured to wref^ it out of his 

h^ndi 
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^hand, but that he was not able to do, as 
others fell upon him* 

The fcrvants, after giving the panel a num- 
ber of cuts and blows, proceeded to tie the 
panel's hands behind his back with cords, 
which they pulled fo hard that the blood 
was ready to ipring from the tips of his 
fingers. 

Lord Eglinton was then put into the 
coach, which went home, and one of the 
fervants, on horfeback, drove the panel with 
a cudgel to Saltcoats, threatening inftantly to 
knock him down if he made the fmalleil 
attempt to run off. The panel remonftrated 
much againft fuch mal-treatment, and affured 
him he would go willingly along, and readily 
fubmit himfelf to juftice. 

This fervant, at Saltcoats, was joined by a 
number of poor people, dependents upon 
Lord Eglinton, who vied with one another in 
infulting the paneL From Saltcoats he was 
carried to Irvine, before Mr. Hamilton, his 
hands tied behind his back, his face ftream-» 
ing blood. Mr. Hamilton, who is the pro- 
voft of that borough, committed him to the 
prifon there, where he met with the moft 
barbarous treatment ; was put in irons, and 
was refufed, during his ftay in it, even the 
neceffaries of life. From Irvine he was tranf- 
ported to Ayr in a cart, which was the moft 
ignominious method of conveyance that oc- 
curred : 
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currcd : and at Ayr he was put in irons. 
From Ayr he was carried to Glafgow, where, 
the jailor, from compailion, allowed him 
irons lighter and lefs galling than thofe he 
had been loaded with at Ayr; but for this 
flep a proteil, it is faid> was taken againd: 
that jailor. From Glafgow the panel was 
brought to Edinburgh, where his irons, un* 
lawfully put on, were taken off; and there 
he was brought to trial, and hitherto has had, 
and he hopes all along will have, a fair and a 
patient hearing. 

The indidment charged, *- That whereas 

* by the law of God, and the laws of this and 

* every other well governed realm, murder, 

* or the felonioufly bereaving any of his 
' Majefty's fubjedls of their lives, is a moft 
' atrocious crime, and feverely punilhable; 

* yet true it is, and of verity. That you the 
' faid Mungo Campbell^ have prefumed to 

* commit, and are guilty, ad:or, or art and 

* part, of the faid crime : in fo far as the de- 

* ccafed Alexander Earl of Eglinton having, 

* upon the 24th day of October, in this pre- 
« fent year 1769, or upon one or other of the 

* days of that month, or of the month of *S<f^- 

* tember preceding, or November following, 

* gone out from his houfc of Eglinton^ in the 

* county of Ayr, in his coach, to look at 
^ fome of his grounds; and being told by 
^ one of his fervants, when upon the road 

from 
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^ from Saltcoats to Southerman, within the 

• parifli of Ardroffan and faid county of Ayr, 
^ that he obferved two perfons, one of them 
' with a gun, at a fmall diftance, upon his 
^ Lordfhip's ground of Ardroffan : The faid 
» deceafea Earl (who, by an advertifement in 

• the newfpapers, had forbid all unqualified 

• perfons to kill game within his eftate) came 

• out of his coach unarmed, and mounted a 

• horfe which was led by his fervant, and 
' leaving in his coach an unloaded gun, he 

• rode towards the two perfons, who, in the 
^ mean time, went off the EarFs ground of 

• Ardroffan into the adjacent fandS; and he 

• having come near to the two perfons on the 

• faid fands, and difcovering the one with the 

• gun to be you, tbe faid Mungo Campbell^ 

• he accofted y^u by faying* *' Mr. Campbell^ 
** I did not expcft to have found you fo foon 
•* upon my grounds, after the promife you 
•* made me when I laft catched you, whea 
^^ you had (hot a hare :*' And the Earl hav- 
" ing thereupon dcfired you to deliver your 

• gun to him, you refufed fo to do: and^ 

• upon the Earl's approaching towards you, 

• you cocked your gun, ' and prefented or 

• pointed it at him : and upon the Earl's then 

• faying. Sir, will you (hoot me ? you an- 

• fwered, that you would, if his Lordfliip 

• did not keep off. To which the Earl re- 

• plied. That if he had his gun he could 

' Ihoot 



{hoot pretty well too, ©r ufed words to that 
import i and defired a fervant to bring his 
gun from his coach, which was then at 
fome diftance; and the Earl having dif- 
mounted and walked towards you, leading 
his horfe in his hand (without arms or o^ 
fenfiye weapons of any kind) you retired, 
or flept backwards, as he approached, and 
continued to point your gun at him, defirT 
ing his Lordfhip again to keep ofF> or, by 
God, you would {hoot him : and a fervant 
near to the Earl having begged of you, for 
God's fake, to deliver your gun, you agaia 
refufed, faying, you had right to carry a 
gun : To which Lord Eglinton anfwercd, 
that you might have a right to carry a gang 
but not upon his eflate, without his liberty ; 
but you ftill perfifted in refufing to deliver 
your gun : and by ftriking your foot againft 
a fmaH flone, having fallen upon your back 
when retiring, and keeping your gua 
pointed at Lord Eglinton^ as above defcrib-^ 
ed, the muzzle of the gun came thereby to 
be altered in the diredtion from Lord Eg-^ 
Union, and to be pointed near ftraight up-? 
wards ; and Lord Eglinton, who was only 
diftant from you two or three yards, having 
flopped, or ftood ftill, upon your falling, 
you, as foon as you could recover yourfelf, 
and, refting upon your arml^ or elbow, 
aimed or pointed your gun to the faid 
^ Ahxander 
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* A^xandir Earl of Eglipiton^ and wickedly 

* and feloniocifly fired it at him> then ftaoding 
^ unarmedi fmiling at your accidental fall ; 
^ atul by the fliot he was wounded iii the 
« belly iA a dreadful manner^ the whole lead- 
^ {hot in the gun having been thrown into his 

* bowels, of which wound the faid Akxatider 
^ Earl of Eglinton died that night aboui 

* twelve o'clock. And yoii^ the faid Munga 
"^ Campietti after perpetrating fd cruel, wicked^ 
^ and barbarous a crime, did immediately run 

* to one of Lord Eglinton % fervarits who had 

* brought his gun from his coach, and who 
i was ftaridihg at fome diftance, and ertdea- 
*, voured to wreft the gun from him, but was 

* prevented by the affiftance of another fcr- 

* vant J and when the two fei-vantii were en^ 

* gaged with you, defending the gun, and eft-^ 

* deavoaring to fecure youj the Earli who was 

* then fitting on the grourtd, tailed to the 

* fervarits to ^' Secure the man, for he had 
'*^ fliOt bini s but not to ufe him ill ;" or irfcd 

* wqrds to that purpofe arid effedt : and Upon 
^ yoiir being brought near to Lord EgHntcn^ . 

* he faid to yourfelf, ** Gampbell, I would 
^^ rfot have (hot you." 

The courts after this indidtment was r^id, 
bbferved^ that there might be feme doubt of 
their jurifdiftion, as it appeared, from the in- 
dictment, that the fads charged had happened 
on the faftds ; and the Lord Advocate being 

D alkcd 
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dkcd whether they had happened within flood-^ 
mark^ his Lordftiip admitted that they had ; 
upon which the court having demurred as to 
their jurifdidlion, and exprefled a doubt that 
the trial fhould have been before the Admi- 
ral, the queftion of the jurifdiftion was ar- 
gued at great length by the counfel on both 
fides * 5 upon which the court ordered minutes^ 
of debate to be made up, and adjourned for^ 
fome days. 

Thereafter, of this date J, the court pro- 
nounced the following interlocutor, upon the 
queftion of jurifdiftion. 

* The Lord Juftice Clerk, and Lord Com- 
^miflioners of Jufticiary, having confidered 

* the debate, viva voce, at their 1 aft federunt, 

* and foregoing minutes. They find, that the 

* court has jurifdiftion to try this indidlment, 

* in the firft inftanee, and therefore declare, 

* that they will proceed accordingly/ 
Upon this the indidment was again read 

over to the panel, who pleaded Not guilty j 
and then counfel were heardat great length for 
two days, upon the queftion of the relevancy ; 
after which, the court ordered informations, 
and, in obedience to that appointment, this 
one is fubmitted on the part of the panel, who 
defigns himfelf A7/^ excife ofiicer in Saltcoats, 

♦ Dec. 1 8. 1769, J Dec. 22. 1769. 

... becaufe 



bccaufe he has been turned out ofhisofEce 
unheard and untried. 

In ftating the defence of the panel, it is 
neceflary, in the firft place, to analyfe this 
indi<ftment| and call the attention of the 
court to a variety of fads therein acknowr 
ledged, or to fpeak plainly, to the different 
injuries it admits the panel received from the 
deceafed Lord, ♦ , -^ 

And I ft, it will be obferved, that the in- 
didlment admits feveral verial. injuries to have 
been received by the panel from the deceafed; 
it indeed does not fet forth the injurious ap- 
pellations of fcoundrel and rafcal, or the abu- 
five curfes and oaths, v^ith which, as already 
ikid, the panel was loaded : but yet it admits 
verbal injuries Xo have been given by the de- 
ceafed ; for it fets forth, that the deceafed 
charged the panel with hunting on his 
grounds, and hunting in breach of promile; 
as alfo, that the deceafed demanded the pa- 
nel's gun, which, it is notorious, is always' 
' underftood to be a demand the moft injurious 
and affronting, 

2dly, The indidment admits, tjiat from 
verbal injuries. Lord Eglinton proceeded to 
realy by advancing upon the panel, and en- 
deavouring to take his gun by force ; that is, 
transfer the property of it to himfelf from the 
panel violently ^ 

P 2 3dly, 
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^dly. The indiameat tdwitSp tbat the ^ 
Ceafed threatened to fhoot the pandt znd fent 
one of his fervants to fetch his gun, which 
was hard by, for that purpoie. His Lord^ 
(hip's expreflion, ^ that if hp had a gun he; 

* could (hoot pretty well too/ which the in«^ 
didlment admits, plainly imports fo mudi^ 
and the fending for the gun can bear no other 
ppnftrudtion, and leaves no rooni to doubt i 
-and accordingly, that fuch was his Lprd-^ 
ihip's intention the rernaining ienrant under- 
rHood, and was therefore alarmed for the 
panel, and called out to him, as the indi<3:-^ 

'inent fets forth, ^ for God's fake to deliyer up 

* his gun/ 

4thly, The deceafed perfiAed in advancing 
-lipon and aifaulting the paiiel, who retired a^ 
his Lordftiip canie on. 

5thly, The panel, while retiring, wa^ 
thrown down upon his back ; and it vras then, 
• and not till then, apcprding to the indictment 
itfelf, that he fired the piece. 

The next thipg to be confidercd is thecon^^ 
duft of the panel on this occaiion. 

It wjil be bbfervcd, i ft. That it is ad- 
mitted in the indidment, that if the, panel 
diii fir^ thi^ piece, he did it not till after he 
had given the deceafed fair warning of his 
danger, both by words and a^ipns/ 

2dly, That the panel retired jfrom bcforf 
)ii^ Lo^rdfliip for a cpnfidenible time and fpace« 
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3d]y» That if t^e panel did fire his pieoe^i 
lie did not do fo till be could retire no niorei, 
|ill he was difconcerted^ agitated^ and pro«* 
yoked by a fall, occafioned by the unjufi:ifi«r 
nble aflault of the deceafed. 

4thly, That the panel had no other weapon 
to defend hin^ but his ^wling-peice. 
. So (landing the fad, even according to the 
ihewing of the indidment itfelf, the queftion 
pomes to be. Whether the homicide that isi 
charged was murder, or culpable homicide, 
$. e. Manflaughter, or homicide . in felf-de- 
fence. 

. This is a great and important argument in 
every view. It is of the utmoft confequtnce 
to the parties, to this court, and to this 
country. It is of importance to the noble 
profecutor, to avenge his brother's blood : it 
)s of ftill more importance to the panel, to 
gvoid an ignominious death. But it is of 
greateft importance of all to this court, and to 
4his country : for, from the high rank of the 
deceafed, and other circumflances, this is a 
^rial of much expedkation. The eyes of this 
nation, of our neighbouring nation, and per- 
haps the eyes of many in foreign nations, are 
.fixed on thofe who are to decide it. Bpfides, 
it is obvious, that the great rights of man- 
kind are the objedt of judicial difquifition : 
fo that in after times, future lawyers, and 
future judges, will refort to the record of this 
7 trial 
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trial for iiiftruftion aftd example. Hence all 
the confiderations that can touch men of 
honour confpire to make thofe, whofe duty it 
is to form an opinion upon this cafe, not onty 
to give the clofeft attention, but to examine 
themfelves thoroughly, and fearch their hearts 
to the very bottom, to prevent from lurking 
there cisrtain prejudices, to fome of which, as 
men, jind to others of which, as good men, 
they muft be liable. The panel means^ 
that they (hould take fpecial care to banifh 
from their bofoms all prejudices, arifing from 
refpedt to the high rank of the dcceafed, rer 
gafd for his pe^fonal worth, and rememT 
brance of his friendfliip paft. 

The firft point to be difcufled in this ar- 
gument isj Whether Lord Eglinton had a 
right to take the panel's gun from him by 
force. 

The counfel for the profecutor, in their 
pleading, and in the informatiDn they lately 
exhibited, have not pretended that Lord Eg- . 
linton had any fuch right by the common 
law ; they endeavoured to fupport it by a paf*- 
fage of one of the game-laws *. 

But the panel is hopeful he will be able to 
fhow, beyond all poffibility of con tradition, 
that, by that ftatute, game-law as it is. Lord 

♦ Aa 1707. C. 13. 

Eglin-^ 
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Eglinton had no right to take the panel's gun 
firom him hy force. . . . < 

. The cwifdom and propriety of thefe game- 
laws has been all along dourbt^d by the more 
fober and fenfible part of this nation. .They 
are moft certainly a reftraint upon the natural 
liberties of mankind » and run counter to.onei 
of their original paflions; for. the paflion of 
hunting is natural and original/ as much as - 
ajiy other appetite ; and the reafon of im-* 
planting it evidently was, that it was intended 
men; in their natural ftate, fhould fubfift by 
hunting and fifhing- : and in fadt, in the un- 
civilized part: of the globe, which is by far 
the greateft, men do fabfift in that way to 
this day, though the artificial life, which the 
pjcrfedion of fociety has introduced an;)ong 
us, . makes us foek fubfiftence in a very di£&*- 
rent manner : but ftill the paflion breaks oat ; 
apd : there are few, if any, who have not, at 
fooie period of their life felt its force. 

• .Though this paflion is undoubtedly natural 
and original,, and confequcntly though a very 
curfory refle<9:ion muft have ihown.that it was 
not to be eradicated totally, hov^zever, like 
other natural pailions, it might have been 
moderated arid refl:rained ; yet the total fup- . 
preffion of it is the hard talk which the gamd; 
laws of this country have ralhly undertaken, - 
and that with very little temper or manage- 
ment]; on the contrjiry, with fo much heat 

and 
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knAicvetity, that no difinterdled peribn cati 
read them without feeling his blood rife with 
indignation at Scottifli ariftocracy^ with 
Whofe haughty pen they have been evidently 
drawn. 

As thefe game laws ftaiid, Were they to be 
ftri£tly put in execution^ few gentlemen iii 
this country would be entitled to fhobt upod 
« their own ground ; for one of thefe laws * 
prohibits all perfons whatever from fhooting^ 
except noblemen and gentlemen^ or the do^ 
tneflics of noblemen and gentlemen, whd 
have L. loop of valued rent, , which few gen- 
tlemen in this country poflefs: the confe*^ 
quence of which law, if carried into execu-^ 
tion, Would be, that the. proprietor of a fmall 
farm, or even a gentleman of opulent dlate 
in fome parts of the country,* muft lay by hii 
iarms> ai^ deny himfelf the fport of huntings 
Jbowever pleafing, while, at the fanie time^ 
he niuft behold with tamenefs and fubmiffion. 
his fields traverfed and trampled by the fobt-^ 
men of a ford. 

Such being the nature of game laws, and 
Its they are cleariy encroachments upon the . 
common law, and reftraints upon the natural 
rights of mankind, it is indifputable that they 
ought to be moft ftri<ftly interpreted; The 
aft 1707, is the only game-law uptJn which 

^ Aa 1685, c. 20* 

Lord 
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tiOrd Eglinton's attempt to take by force the 
panel's gun, can with any colour be juftifi?d]j 
for the reafon juft now affigned, it ought tp 
be mofl ftridtly interpreted ; but there is no 
neceflity for reforting to a ftri(fl intferpretation, 
as it is obvious fr^^m tlvc^ fcopc of the aft, ^nd 
every claufe and expreffion in it, that it does 
not authorize a fummary feizure, but only a 
forfeiture by legal procefs. 

This ftatute is in thefe words; * Our fove- 
* reign Lady, with advice and confent of par- 
f liameqt, does hereby ftridlly prohibit an^ 
difcharge, in all time coming, the killing qf 
muir-fowls from the firft of March till the 
20th of June; and partridges from the firft 
of March to the 20th of Auguft, inclufivc, 
under the penalty of ao 1. Scots to ties quoties^ 
the half whereof to be given to the difcov- 
erer, and the other half to be at the difbo^ 
fal of the judge before whom the fame Jhafl bf 
cognofced. And, for the better preventing 
the killing of thefe fowls, during the fore7 
faid prohibited feafons, her.Majefty, wit^ 
advice forefaid, does ftridly prohibit and 
difcharge the felling, buying, or ufing of 
thefe fowls during the forefaid feafons, 
within any burgh, village, or private houl^ 
within this kingdom, under the penalty afore-^ 
faid, U be applied as above. As alfo, it i§ 
hereby difcharged, that no common fowler 
{hall prefume to hunt on any grounds with- 

E * pu^ 
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out a fijWcribcd warrant from the proprie^ 
tors of the faid grounds, under the penal^jp 
forefaid, hefideS forfeiting their guns, 
dogs, and nets, to the apprehenders or difr 
cover ers . And it is hereby further provided^ 
that no fowler^ or any oilier pe^fon v^hat* 
foever, (hall t:ome within any heritor^s 
grounds* without leave afked and given hini 
by the heritor, with fetting dogs, and net§ 
for killing fowls by nets ; and if any comr 
mon fowler (hall be found in any place witli 
guns or nets, having no licence frona any 
nobleman or heritor, they (hall be fenit 
abroad as recruits. As alfo, that no perfona - 
whatfoever {hall {hopt hares under the fprcr 
faid penalty. And, for the better execute- 
ing of this law, her Majefty, with advipij 
forefaid, appoints and ordains all fherifis 
of (hires, ftev^farts of fl;ewartries, juftices of 
peace, matter? of the game, bailies of burghs 
or regalities, to put the fanie in d^e execij*. 
tion, under the penalty of lOoL Scots $ 
for which penalty^ it is herehy declarcdt 
f that thp faid judges {hall be liable to the 
f purfuer or cooxplainer befqre the Lords of 
f Seffibn, upon an inftrument taken by the 
f faid purfuer or complaincr,^ that the judge 
f applied to refuied or delayed to coghofce 
f |nc complaint acco^-ding to law^ ai^d tq 
f ^i^^r^ in the terms ^this a£fJ 
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tt will be obferved, that the 6rft claufe of 
this ftatute fexprefsly enadlsj that the offence 
which it creates fhould be tried before i, 
judge, arid puniflied by a fine ; and that all 
the fubfequent claufes refer to the fame me- 
thod of procedure. Thus the fecond claufc 
prohibits buying, felling, or ufing muir-fowl 
during a certain period, * under the penjil'ty 
'* fore/hi^y to be applied as above :' And the 
third claiifei whicn is the one in queftion^ 
difchltges common fowlers to hunt, without 
a warrant, on any gentlcman^s grounds> \ lin- 
^ der the penalty forefaid^ befides forfeiting 

* his dogs^ gunsi and nets to the apprehenders 

* or difcoverers ;' from which it is plain, that 
the pecuniary penaltyi and the forfeiture of the 
dogs, guns,,and nets, are to be obtained in the 
fanie way ; and as the aO: does not give (and 
it is impoffible to believe that it meant to 
give) the apprehender a -pdwer of taking the 
penalty of 20 L Scots out of the pocket of 
the perfon apprehended ; fo neither did it 
taean to give a power to the apprehender, of 
forcibly taking from the perfon apprehended 
his dogs, guns, and nets : befidfes, it will be 
ttbferved, that this claufe puts the apprehend- 
ers and difcoverers upon the fame footing. 
And as it is clear, a difcoverer, who has no 
hold of the perfon that has been fhooting, 
Cannot pofFibly make effedual, either the pe- 
nalty, or the forfeiture of the dogs, guns, and 

E 2 nets. 
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nets, otherways than by procefs at law : Td 
neither can the apprehender, who is put upon 
the fame footing, and has not a more fum- 
mary remedy given him. Moreover, the laft 
claufe of the adl plainly fuppofes, that it was 
to be enforced only by judicial procedure, 
for it recommends the execution of the aft 
to inferior judges, and inflidts penaltis upon 
fuch as fliall refufe or delay to cognofce the 
caufcs brought before them in confequence of 
it, or to decern in terms of it, which evi- 
dently fuppofes that its different enactments 
were to be carried into execution by the de- 
crees of judges, not the force of private 
peribns. 

And the moft abfurd and dangerous confc- 
quences muft enfue^ were the interpretation 
in favour of a fummary forfeiture to be lift- 
ened to. It is adverfe to the firft principles of 
law, to veft the cognifance of any offence in 
the perfon who is intitled to the penalty im- 
pofed upon it ; and it would have been pecu- 
liarly abfurd in this aft to have done fo, as it 
gives the penalty, cuivis epopulo, to the great- 
efl vagabond or fcoundrel in the country, as 
. well as to the firfl perfon in it. Had the re- 
medy been given to the proprietors of land, 
the prefumption might be, that they were 
perfons of charader, and there might have been 
fome reafon for trufting them with an extraor- 
dinary power ; but, as the remedy in this fta- 

tutc 
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tUte is given to every apprehender, and con- 
fequently may be ufed by the moft abandoned 
and profligate wretches, it is impoffible to be- 
lieve, that the wifdom of the nation could 
ever mean to make them judges, and allow 
them to forfeit the dogs, guns; and nets of 
whatever perfon they thought proper. 
. It does not follow, from a man's being 
found (hooting on the ground of another, that 
he is liable in the penalties and forfeitures 
above-mentioned. It has been always held 
to be game-law by the adepts in that fcience^ 
and it was fo held by the late Lord Eglinton^ 
as appears from feveral of his advertifements 
in the news-papers, that loooL of valued 
rent entities a man to (hoot not only upoa 
bis own grounds, but upon thofe of every 
other perfon. If therefore a man is found 
fhooting on another's grounds, it does not fol- 
low, that he is liable in penalties. If he has 
looo 1. Scots of valued rent, or be the do- 
meftic of a perfon who has looo 1. of valued 
rent, he is not challengeable : he muft want 
all thefe qualifications, and be a common 
fowler, before he tan be fubjeifted in the 
penalties. Now how can the many diflferent 
. queftions, that may arife as to his valuation 
or ftation, be determined other wife than be- 
fore a judge ? Is every vagabond and villain ' 
in Scotland to be entitled, at his own hand, 
%o apprehend the dogs, guns, and nets of every 

man 
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Min he meetSy perhaps the &t{k genttenlan oJIt 
nobleman in the country ? The abfurdity of 
fach an interpretation is grofs and glaring; 
taor can it be fuppofed, that fuch was thd 
meaning of the a6t> without fuppofingi 
that thofe who drew it were out of their 
fcnfcs, or that it was their intention to fet thd 
fubjeds of this country by the earS) and in* 
cite them to batteries and bloodflied. 

It has been faid for the profecutors, that 
the law would have been defective, unlefs it 
had allowed a fummary feizure; becaufe 
common fowlers and poachers are commonly 
vagrants, who, if once allowed to efcape; 
cannot be eafily afterwards found out^ and 
brought to juftice. 

But the law is abundantly fevere, by allows 
ing a forfeiture of the dogs, guns, and nets^ 
even by procefs, and by adjudging thofe; 
called common fowlers, to be fent abroad a^ 
recruits, if found huntingwithout licence: nd^ 
Was there any great danger of their making 
their cfcape ; for the gentlemen, enamoured 
of the game, are both able and willing enough 
to Ifeek them out, if they are in the country; 
But; though the confequence of not allowing 
a fummary forfeiture were to be, that thefe 
fowlers (hould always efcape^ that would havd 
no weight in the argument. The queftioii 
is what the law has faid and enaded^. not 
what it might have enadled in order to attain 
7 the 
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fkit end it had in view : but from what has 
))een iaid, there can be no doubt, that thofe 
who framed the law in queftion, would ra- 
ther have chofe that every common fowler 
^ouldcfcape, than that the power of forfeiting 
lummarily ihould be conferred on every apr 
^rebender. 

The learned gentleman who draws the 
information for Uie profecutors, aware of the 
abfurdities into whic|i the interpretation he 
muft miaintain runs, reprefents^ that the view 
pr purport of the ad, was to authorize a fum- 
niary feizurc of the dogs, guns, and nets, 
f in order to lay the foundation for an after- 
* convidion in a court of juftice,* in the fame 
way that the officers of the revenue are per^ 
mitted to make feizures of goods, the lega- 
lity of which feizures may be afterwards tried 
at law. But there is not the lead foundation 
•ifn the ftatute for this hypothefis. It does 
not authorize any feizure, which word is not 
Co be found in it from beginning to end. If 
it allows the apprehender to do any thing at 
his own hand at all, it allows him to forfeit, 
and confequently he is under no neceffity to 
bring a procefs in order to juftify his deten*- 
tion of the dogs, guns, and nets. Indeed 
the uiing the word forfeiture of itfelf demon- 
ftiiates, that the adt meant that legal proceft 
fhould be neccffary ; for a forfeiture can only 
be inflidted by the fentence of a court. Be- 

fides. 
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fides, the allowing a fcizure hrevi mantis 
would be juft as bad as allowing a forfeiture ij 
for, as every perfon might feize, the dogs, 
guns, and nets of the beft people might be 
taken from them by the moft rafcally va- 
grants, whofe vagabond life would fecure 
them from deted:ion and punifliment : nor 
does any analogy hold from the feizures al- 
lowed by the. revenue law, as thefe feizures 
are . not permitted to every apprehender, but 
can only be made by public officers, who 
find fecurity to be anfwerable, and who 
, have an cxprefs authority by the words of 
the ftatutes to feize. 

The panel has only further to add, that 
even though it fhould be fuppofed that % 
fummary forfeiture was allowed by the fta-r 
tute, yet he was not comprehended under it, 
for it only reaches to common fowlers, that 
is to fay, perfons who make a trade of killing 
and felling game, but that the panel never 
did; he, as has been already fet forth, never 
fold a bird in his life, and, inflead of being 
looked upon as a common fowler, he, oii the 
contrary, had licences to fhoot for his amufe- 
ment from moft of the noblemen and gentle- 
men in the neighbourhood, and was autho- 
rized by them to preferve the game on their 
eftates, and profecute poachers; all which 
Lord Eglinton very well knew. 

From 
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From what has been above fubmitted, it 
is hoped it will appear, that both the words 
ami fpirit of the law, and every confideration 
of reafon and expediency, conclude ftrongly 
againft the interpretation contended for by 
the profecutor ; and this the panel takes the 
liberty to aflert with the greater confidence^ 
that a judgment in point was pronounced a 
good many years ago, by the Court of Seflion^ 
in the cafe Gregory againft Wemyfs, which 
was determined 23d January, 1753, and is 
thus obferved in the Faculty Colledion for 
that year : ' As Mr. Gregory, attended by 
^ one Baird, was beating about for game on 
' the lands of Leuchars, Mr. Wemyfs, a 
;* neighbouring heritor, came up and feized 
^ the fowling-piece which Baird carried. 
' Gregory infifted, before the fherifF-depute 

* for the county of Fife, that the fowling- 

* piece, as being his property, (hould be 

* reftbred to him. The ftieriff found, that 

* it was unwarrantable in Wemyfs to feize 
' the gun libelled and therefore found him 
' liable in reftitution of it, in as good cafe as 

* when he took it. 

* Wemyfs advocated the caufe, and pleaded 
^ that Baird was a common fowler, and had 

* no licence to (hoot from the proprietor of 
*' the lands of Leuchars ; and therefore that 
' he was within the 13th aft of parliament, 
^ J- pf C^Anne, which provides. That no 

p ^ pom- 
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Gfegory^s defignation, that he was profeflbr 
of mathematics at St. Andrews ; but he does 
not pretend that he had an inch of ground, 
much- lefs that he had fo great an eftate as 
qualifies its proprietor for killing game on the 
lands of another. Had he been fo qualified, 
it is impoilible to believe, but that his counfel 
would have fet forth a circumftance fo mate- 
rial and decifive. 

From what has been above argued, it is, 
with •fubmiffion, evident, that though the 
panel had been a common fowler, "and hunt- 
ing upon the a4th of Odlober on Lord Eg- 
iinton's ground, his Lordfhip had not, in 
virtue of the ftatutc, any title to take his 
gun from him by force. But the injuftice of 
his Lordfliip's demand is, if poffible, made 
clearer by this circumftance, which is not 
contraverted ; viz. That the panel had not 
been hunting on his Lordfliip*s ground. No 
fuch thing is charged in the indictment, nor 
has any fuch thing been alledgcd by the 
counfel for the profecutor, in their pleadings, 
oi: in the information. All the indidtment 
alledges is, that a fervant told Lord Eglinton, 
thit he faw two peribns, one of them with a 
gun, at a fmall diftance, upon his Lordfhip's 
grounds at A;*droffan. But it docs not fay, 
that the panel had been actually hunting there 
that day. "Now wfeere is the law that fays, 
a man muft not pafs with a gun on his 

(houldef 
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fhoulder along the highway, that runs thro' 
the grounds of another or through any 
grounds ? 

From what has been above ftated, the 
panel flatters himfeli^ he has made out to 
the fatisfaftion and convidtion of every reader, 
that in point of law. Lord Eglinton had no 
right to take his gun^ What the confe- 
quences of that pofition mufl: be, will ap- 
bear by and by. 

The panel's defences (though branched out 
into a variety of topics in the information 
for the profecutors) come all under two heads,, 
in fo far as applicable to the relevancy of the 
indictment as laid, which the defence of mere 
accident is not 5 and they were fo arranged, 
at the pleading, and fall to be fo in this in- 
formation. He is to maintain, in the firfl 
place, that, fuppoling him to have committed 
inteAtionally a homicide upon Lord Eglinton, 
* that, in the worft view of the cafe for the 
panel, fhould only be reckoned culpable ho- 
micide, the punifhment of which is arbitrary, 
not murder; becaufe it appears, from the 
fhowing of the indidment itfelf, it was not 
committed from premeditated malice, no 
fuch thing being charged, but upon a fudden 
quarrel, of which the panel was not the be- 
ginner or author, in the heat of blood and of , 
paffion, and. upon great provocation by inju- 
ries both verbal and real, adlually done him. 
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But, adiy. The panel is to malritain. That 
the homicide, as charged^ was juftifiable^ 
or at leaft excufable, being committed in 
lawful defence of property, honour, and life^ 
and to prevent the lofs of them all. 

I ft; Then, in the worft view of the cafe 
for the panel, the homicide was but culpable^ 
and only arbitrarily, if at all, puni(hable^ 
becaufe of the provocation he had received^ 
This is a queftion of very great moment i 
and for the folution of it we muft refort to 
firft principles and the conftitution of human 
nature. 

All animals refent an injury or attack 
upon them. This they do not in confequence 
of refleftion, or any ad: of the "undcrftanding, 
but involuntarily and mechanically, by an 
impulfe from nature, wifely implanted in 
them for the prefervation of the fevferal fpe- 
cies. The emotions of anger and refent- 
ment are fudden, involuntary, and racchani-» 
cal, as is evident from the efFedt they pro- 
duce upon the nerves, limbs, and features of 
all animals, who are affeded vi^ith them« 
Matter is not more fubjed: to the laws of gra- 
vitation, elafticity, and the like, than the Spi- 
rits of maui and of all animals, are fubjedl to 
the impulfe of anger and refentmcnt* ^ThefCf 
indeed, are laws of nature in the proper fenfe^ 

L. I. § 3. ff. Dejuftitia «t jtirc# 

being 
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being quod natura omnia animalu docuit ; and 
therefore every animal, when attacked, re- 
ibrts to thofe inftruments of defence with 
which nature has fupplied it, 

•f* Imperat hoc natura potens- 



Dente lupus^ cornu taurus petit undcy nifiintus 
Monjiratum-^- 

Mankind, as well as the inferior animals, 
are liable to the involuntary and mechanical 
emotions of refentment. Every man who in- 
jures another feels this. He knows and feels, 
that in every perfon whom he attacks, he 
muft excite thcfc mechanical and involuntary 
emotions ; and therefore, if he is hurt, or 
flain by the perfon attacked, he has him- 
/elf only to blame, and is not improperly 
faid by lawyers to have k,illed himfelf. * In- 
terfedlus ab invafo.fe defendente,. videtur magis 
ajeipfo occifusj quam ab infultato. 

As thefe emotions are mechanical and in- 
?/oluntary, and therefore cannot be prevented, 
it would be abCurdand unjuft in any legiflature 
Jo punifli a man for being fubjedt to them, 
pr afting in the way and manner their im- 
pulfe directs : a legiflature fo punifliing would 
fly in the face of nature, and arraign its Au- 
thor. Accordingly na legiflature under the 

t Hor. lib. 2. Sat. i. & 51. • Carp. p. 1.0^29. 
p. 28. 

heavens 
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heavens ever thought of inflid:ing fuch pu* 
nifhment ; but the lawyers of all countries 
have in one voice agreed, that a diftinftion 
fhould be made between flaughter committed 
from premeditation, and flaughter committed 
on a fudden quarrel and provocation. The 
firft they have moft juftly puniflied with 
death : the laft they either excufe altoge- 
ther, or give it the check of an arbitrary 
punifhmenti not fo much from a principle 
of jufl:ice, as from the wife purpofe of in- 
fpiring an averfion and abhorrence of blood- 

fhed. Hence mofl: of them have not di- 

redlly acquitted the flayer, but rather opened 
a way for him to effeduate his fafety, by 
giving him the privilege of fanduary, or 
fome other fuch indired: method of relief. 
And for the fame reafon, though thofe who 
flay men in their own defence, are indiipu- 
tably juftifiable ; yet the laws of many an- 
cient nations obliged them to undergo cer- 
tain ceremonies and purifications : and upon 
the fame principle, in fome countries, brute 
animals, and even inanimate fubftances that 
have occafioned the death of a man, are 
forfeited and" applied to pious ufes, as is the 
cafe of Deodands in England. 

However, the law of oil nations upon 
this queftion refolves into a difl:indion be- 
tween flaughter committed from defign and 
premeditation, and flaughter committed from 

a fudden 
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A fudden quarrel and provocation. The fird 
is moft juftly punifhed with death; becaufe 
it does not proceed from a mechanical ot 
involuntary irapulfe or emotion, but a deli- 
berate adt of the will and underftanding, and 
therefore manifefts a depravity of heart, a 
temper inconfiftent with the rights and in- 
terefts of fociety.- But the kit fpecics of 
homicide is either altogether excufed, or only 
arbitrarily puniflied; becaufe it does pro- 
ceed from a mechanical or involuntary im-* 
pulfe or emotiofi; confequently it cannot be 
afcribed to any bad motive ; and it is the mo-* 
'tive alone that makes an aftion criminal or 
virtuous, the objecft of reward or punifliment, 
and confequently of law* Voluntas non exitus 
JpeStanda eji ; that is to fay, an aftion unac-^ 
companied with a motive is nothing more 
than the operation of a piece of matter* And 
hence it is, that inanimate fubftances, brute 
creatures, and even human, who have not 
^attained to reafon by non-age, or have been 
deprived of it by difeafe, are not to be called 
-to account for the flaughter of a man, which 
they may occafion, but cannot commit. 

It is hovrever, no doubt, moft juft and 
■and reafonable, and is eftabliflied by the laws 
of this and every other country, that in order 
to conftitute murder> a long antecedent de- 
iign or premeditation is not requifitc* It is 
Sufficient, in order to found a capital puniCh* 

O . ment. 
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nicnt^ ths^t a dcfign or premeditation ^ ap- 
pear ; and wherever an interval of time has 
elapfed between the provocation given and 
the llaughter enfuing, fufficient to have given 
the perfon offended an opportunity ; to cool 
and refledt, the flaughter will then be.niur- 
der: for if any confiderable fpace of time 
has intervened, the flaughter did not proceed 
from any mechanicals involuntary impulfe or 
emotion, but from a deliberate ad: of the will 
and underftanding. 

But if a' fufficient time for cooKng did riqt 
intervene, the flaughter will not be murder, 
and ought ndt to be fo. It is evidently ac- 
cidental or cafuah for the rti^eting of the , 
parties was cafual ; their^quarrel w^s .cafoal^ 
and even the blow or wound that. occasioned, 
the death was cafual ; becaufe it did not pro- 
ceed from deliberation, but an involuntary 
mechanical impulfe. 

The principles above e^aplainqd are obvioufly 
folid and found i they are principles whidii 
temper juftice with mercy, and:^ therefore they 
have been adopted into the law of every na- 
tion under the fun* 

The law dictated tothejewshy.thehigheft 
authority is clear and explicit upon. , this dif- 
tindion : it could not indeed be otherwife, as 
it came from the Author of nature,, who, it 
would be impious to fuppofe, would :fi;ame. 
laws on any other plan, would frame lavi^ 

/ whicl^v 



[ 51 ] 
which touft have proved fnares to mankindji 
by reafon of the frailties which he has 
thought proper to give them. Such a fuppo-^ 
fition runs counter both to ,the words and 
fpirit of the whole facred writings, which all 
along declare that he does nut lay rightcouf- 
nefs to the line, or judgment to the plummet ; 
that he will always remember men arefiejh. 
And accordingly, after coniidcring the fyftem 
of the judicial law of Mofes, it will appear, 
that thcfc gracious principles run through 
every part of it, and fliine no where mora 
confpicuous than on the fubje6tof homidde. 
The general rule laid down is, * Thou 

* (halt not kill \ but then this general rule 
is explained, and limited by a variety of 
exceptions and reftridlions, that bring the 
dodtrine of the Jewifti law prccifcly to the 
diftiiiAion above-mentioned. That diftinc- 
tion is thus laid down in general*: * If a man 
« lie not in wjiit, but God deliver him into 
^ his hand> theii I will appoint thee a place 

* whither he fliall flee. But if a man come 

* prcfumptuoufly upon his neighbour to flay 

* him with gutkj thou flialt take him from 

* mine altar that he may die/ By this text 
it is evident, that he only who had committecl 
a flaughter deliberately, or with guile, was 
IK) he taken from the altar that he might die ; 

♦ Exod. xxi. 13, 14. 
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but the man who had not flain his neighbour 
from premeditation, but had cafually flain 
him on a fuddenty, was to have protection in 
a city of refuge. 

This is put out of all doubt by two other 
paflages of the Pentateuch, which are e^c- 
plained and illuftrated with much learning 
and good fenfe in the celebrated information 
for Mr. Carnegie of Fmhaven *• Thefe 
paflages fliall be. tranfcribed, and then the 
iubftance of the above-mentioned .expofition 
given. 

The firfl: of thefe is as follows ; * And this 
' is the cafe of the flayer which flball flee 

* thither, that he may live. W hofo killeth 

* his neighbour ignorant ly whom he bated not 

* in time fafl ; as when a man goeth into the 
^ wood with his neighbour to hew wood, and 

* his hand fetch^th a fl:roke with the axe, to 
^ cut down the tree, and the head flippeth 

* from the helve, and lighteth upon his 
^ neighbour that he die, he fliall flee unto 
^ one of thofe cities and live. Left the 

* avenger of the blood purfue the flayer while 
' his heart is hot and overtake him, becaufc 
f^ the way is long, and fl^y him ; whereas he 

* was not worthy of death, inafmuch as he 
^ bated him not in time paft/ 

* See Finhavcn's trial from p., 42. to p. 82, iiclufivc 
Pcut. ^ix» 4> 5, 6# 

The 
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The other, after ordering cities of refuge 
to be appointed, proceeds thus*: * Thefefix 

* cities fhal} be a refuge both for the childrea 

* of Ifrael, and for the ftranger', and for the 

* fojouruer among them, that every one that 

* killeth any perfon unawares may flee thi- 

* ther.. And, if he fmite him. with an in-* 
1 ftrument of iron (fo that he die) he is a 

* murderer. The murderer Ihall furely be 

* put to death. Or, if he fmite him with an 

* hand-weapon of wood (wherewith he may 

* die) and he die, he is a murderer. The 

* murderer ihall furely be put to death. The 

* revenger of blood himfelf {hall flay the 

* murderer. When he meeteth him he ifhall 

* flay him. Buty if he thruft him of hatred, 

* or hurl at him by lying of wait, that he die; 

* or in enmity fmite him with his hand that 

* he die, he that fmote him fhall furely be 

* put to death, for he is a murderer. The 
^ revenger of blood fliall flay the mur.derer 
' when he meeteth hi oi.. Buty if he thrnji 
^ him Juddenfy without enmity y. or have caft 

* upon him any thing without lying of 
' wait, or with any ftone wherewith a man 

* may die, feeing him not, and caft it upon 

* him, that he die,' and was not his enemy, 
^ neither fought his harm ; then the congre- 

* gation fliall deliver the flayer out of the 

; ♦Numb. xxxv*-from vcrfc 15. to verfc 28. inclufive. 
2 * hand 
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' hand of the revenger of blood, and the con- 

* gregation fhall reftore him to the city of his 
^ refuge, whither he was fled ; and he (halt 

* abide in it unto the death of the high prieft, ' 
^ which was anointed with the holy oil. But, 
' if the flayer (hall at any time come without 

* the border of the city of his refuge, whi- 

* ther he was fled, and the revenger of blood 

* find him without the borders of the city of 

* his refuge, and the revenger of blood iiff 

* the flayer^ be jhall not be guilty of blood \ 

* becaufe he fhould have remained in the city 

* of his refuge until the death of the high 

* priefl:; but, after the death of the high 

* prieft, the flayer fliall return into the land 

* of his pofleflion/ 

It will be obferved, that, in the firfl: verfc 
of the firfl: paflfage, that the word ignorantly is 
explained by the fubfequent exprieflion, whom 
he hated not in timepaft^ from which it is evi- 
dent, that the word ignorantly does not im- 
port, that the flayer knew not that he killed 
his neighbour, but that he killed him without 
a foreknowledge, a forefight, a former rati- 
ocination and defign ; for it is obvious, that, 
if a man killed his neighbour ignorantly, /. e. 
not knowing that he killed him, it would 
not be murder, even though he had hated 
him before; becaufe it would be palpably un- 
juft to conjoin even a previous enmity with a 
killing purely and perfedly accidental, in \)r- 

der 
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dcr to nakc it amount to murdcrl The mat*" 
ter is fully explained in verfe 1 1, which tcx^ 
docs not fay, that, if a man fmite his neigh- 
bour whom he knew, although without 
. hatred, and without lying in wait, and with- 
.out rifmg up againft him, that he {hall furely 
die ; by no means : on the contrary, it puts 
the iffue of his dying or not upon his hating, 
rifing up againft,, or lying in wait for him 
that he did kill, that is, upon his defigning 
to take his opportunity from premeditated 
malice. . : 

Nor is it any objeftioh, that the examples 
given in verfe f th are of . flaughter perfedtly 
and ftriftly cafuaL Thefe examples do not 
exhauft the rule, as is fully ».pi:oved by verfe 
11, for it docs not extend the capital punifli- 
ment to all who came not under the defcrip*- 
tion in verfe 5th, but extends it to thofe only 
who hated their neighbour y lay ► in wait' for 
him, and rofe up againji him. ' The above is 
indifputably the found interpretation of the 
firft paiTage, though the matter is flill more 
fully explained in the other palTage from the 
book of Numbers, where, the general rule 
laid down is, that every one may fly to the 
cities of refuge^ that kills any pcrfon <z«- 
^'ouares. Now nothing can be jjlainer, than 
that killing unawares, meaps killing without- 
^deliberation, without forethought, ex imfro^ 
ti^$ ex inconjulto^ , ,* 

i. . After 
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After laying; down the above general rule* 
the text proceeds to an inlargement or am- 
plification of it. * And if he Imite him with 
• an inftrument of iron, &c.' — Thefe are th^ 
amplifications ; the limitations follow in verie 
20. * But if he thruft him of hatred^ &g* 
Here is the limitation (introduced with the 
.particle but) hethatkilleth or thrufteth with an 
iron weapon is a murderer, qualified with the 
reftriftion, but if he thruft him, of hatred ; 
that is, in other words, he is a murderer if 
he thruft him with hatred : and this is ftill 
;more clearly fet forth in v. 22, et feq. where 
thrufting fuddenly is fet in oppolition to 
thrufting with enmity, with a dired: reference 
'to the 16, 17, and i8th verfes. In* verfe 22, et 
Jeq. all the three methods of killing, mentioned 
•in verfes 16, 17, and 18, are referred to* 
Thrufting (properly applicable to the killing 
with a fword) cafting any thing upon bim^ 
without lying in wait, or forethought, orUoitb 
any ftone^ wberenvitb a man may die, the very 
cafe put in verfe 17, and there deemed to be 
murder; yet, in this verfe 23, it is declared 
not to be murder, and, that the flayer {hall 
be delivered from the avenger of blood, if he 
was not his enemy, neither fought his harm ; 
fo that it is clear as funfhine, the three laft 
werfes contain a limitation of all that went be^ 
fore. By verfes 16 and 17, the inftrument^ 
of whatever nature, was to raife a prefutf<p- 

lion 
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tion, if a mortal one : but, by verfes 22 and 
23, if it lliould appear, that the perfon flain 
was not thruft, hurled at, or fmitten in enmity ^ 
&c. the flayer was not to be found guilty of 
murder, but to be delivered from the avenger 
of blood. 

'Nor can ^ny objedions be' drawn from thp 
words, feeing him not^ which occur in verfe 
22, as if it was requifite for the flayer's fafety, 
that he did nt)t fee him that was thrufl; at or 
killed with a ftone, though not done in en- 
mity. For, firfiy It will be obferved, that 
the word bim is not in the original, but has 
been added by the tranflators, and is accord- 
ingly difl:inguiflicd as iiich with Italic letters 
in all corred: editions of the Bible. This 
addition, pf. the word him is evidently erro-, 
neous: the expreflion ftiould have ht^n feeing 
not I npr fliould the tranflators have made ufe 
gf our participle yi?^//;^, but, according to the 
idioqi of the Latin language, of an adjective, 
fuch as improvidus^ jmprudens^ or the like: 
and accordingly the Septuagint ufes a Greek 
adjedlive of that fignification. But, idly^ The 
words feeing him not 9 however they may refer 
to the cafe of throwing a ft:one, yet they caa 
oot poflibly refer to the words tbrujiing without 
enmity: for how can a man, in any proper fenfe, 
be faid to thruft at;inother whom he feeth not ? 
In flioit, the fcnfe comes clearly out to be, that 
when a thruft or blow was given without en- 
mity, forethought, or premeditation, the 

, H flayer 
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flayer Was not to be found guilty of murder, 
but tq have the benefit of the city of refuge j 
and fo all the Jewifli lawyers and dodtors have 
uniformly held. 

The above learned, judicious, and con- 
vincing explanations are taken from the in- 
formation for Carnegie of Finhaven ; and any 
perfon who will attentively confider them with 
the Bible before him, will eafily perceive the 
fallacy of the arguments offered in the infor- 
mation for the profecutors in this cafe, which^ 
are the fame with thofe urged in the infor- 
mation' for Mr. Carnegie's profecutors, to 
prove that only homicide, ttriitly cafual, was 
exempted from capital punifhment by the law 
of Mofes. 

The panel fhall conclude on this head 
with fubmitting an ^additional obfervation or 
two in confirmation of the dodtrine on this 
point maintained for Finhaven : The firft is, 
that it is not to be fuppofed, that the law de- 
livered to Mofes would have been at fo much 
pains to explain and declare in fo many diffe- 
rent pafTages, by a variety of illultrations and 
examples, that homicide, altogether acpiden- 
tal or cafual, was not punifhable with death, 
for that is a propofition perfectly clear and 
indifputable. It is only homicide arifing from 
provocation that gives rife to queflions of any 
difficulty. 2ci/y, The panel would obferve, 
that it is proved clearly by the clofe of the 

palTage 
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paffiige above quoted from the book of Num- 
bers, that provocation was fufficient to juftify, 
at leaft excufe homicide. It is exprefsly laid 
down in verfe 27th, That if the revenger of 
blood, (hall find the flayer without the bor- 
ders of the city of, refuge, and kill him, he 
ihall npt be guilty of blo6d,|which evinces, that 
the occafioning the death of his kinfman, 
though by accident, was provocation fuffi-* 
cient to juftify or excufe the revenger of 
blood for putting the flayer to death, not 
only immediately after the flaughter, while 
his heart was hot (as expreffcd in verfe 
6th of the firft paflage), but ex intervallo^ and 
at a very great diftance of time. The pa- 
nel is at a lofs tq comprehend how the profe- 
cutors will reconcile this with their dodlrihe, 
that no homicide, except that flridtly cafual^ 
was exempted from capital punifhment by the 
law of Mofes. Lajily, The panel would ob- 
ferve, that the lateft and moft judicious di- 
vines, who have written upon the law of Mo- 
fes^ agrde in thinking its doftrine ftands a$ 
the panel has reprefented. The pan^sl fliall 
only tranfcribe a paflage from the late excel- 
lent book, intitled, *• A critical and pradli- 
^' calexpofition of the Pentateuch.*" ^ But if 
' he thrufi him fuddenly without enmity ^ &c. 
* But if, on the contrary, the mifchicf ap- 
^ pears to have been done in zfuddenjit of 

♦ Printed in folio, 1748. 
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■^ fajjion or provocation nnpremedttatedy without 

* any foregoing tbreatj grudges^ or malicious in^ 

* tention^ then the Court, before whom the 

* cnfe is tried, is to pronounce it mere man-- 

* Jlaughtery and acquit the flayer from all pri- 

* vate revenge from the friends and relations 

* of the perfon fo flain/ See Pyle-f-. 

As to the civil law, it likewife adopts the 
fame diftindion. • Quamvis ferro percufle-' 
' rit, tamcn non occidendi animo, leniendam 

* poenam ejus qui in rixa cafu, magis quam 

* voluntate homicidium commifit/ It is evi- 
dent, that the animus occidendi here meant, is 
a premeditated animus or intention, and not 
that the law is talking of a blow or wound 
given by pure accident ; for fuch a polition is 
excluded by th^ /pedes fa5ii, which is the fub- 
jc6t of confideration, according to which the 
parties were in a quarrel or rixa. And to the 
fame purpofe, a text in the Code *, Si pro- 
'.baverit, non occidendi animo hominem afe 

* percuflum effe, remifla homicidii poena fe- 

* cundum difciplinam militarem fententiam 
' procuret, crimen enim contrahitur, fi et 

* voluntas nocendi intercedit, caeterum eo qui 
'.' ex improvijv cafu^ ^o\Sm%'Q^2xx\ frnudd acci- 

* dunt, fato plerumque, non noxce imput'an- 

* tur/ — — The voluntas nocendi here meant is 
a premeditated voluntas, whicb is 'evident from 
the expreffion cqfu potius quamfraude. 

f L* I. Par. 3. ff. ad leg. Car. de fie. ♦ L. i. Cod. ibid. 
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And that according to the notions of the 
Romap lawyers, provocation, juftified .and 
excufed, appears from the following decifion, 
in a queftion a$ ta the aSio noxalis^ which 
lay for damage done by a brute animal contra 
naturam fui generis. * Cum arietes, vel boves 

* commififlent, et alter alterum occidit. Quia- 

* tus Multius diftinxit, ut fi quidem is perif- 

* fet qui agrejfus erat^ ceiTaret adtio ; fi is qui 

* non PROvoCAVERAT^ coihpeteret a<3:io/ 
Which determination is founded upon the 
great principle above explained, that the im^ 
pulfes of refentment and felf-defence are im-^ 
planted in allanimals> and that their emotions 
are involuntary and mechanical. 

As to the commentators and dodors of the 
civil lav/, they all adopt the diftindion be- 
twixt flaughter committed from premeditated 
malice, and flaughter on a fudden provocation, 
they hold that an attack and provocation 
make a nwn to be not inplenitudme intelleSlus. 
This is exprefly laid down by Carpzovius in 
thefe words*: *Sane difficillimumjuftum do*« 

* lorem et iracundiam tcmperare, cum homo 

* intenfo dolore permotus, non fit in plenitu- 

* dine intelledus :' • then he proceeds to dif- 
tinguifli very properly between a juft and un- 
juft caufe of taking offence, and admits *the 
former to be fufiicient to excufe. , * Si ergo 

• f Part r.Q. 6.'n,6, i6. 

^jufta 
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^ jufta caufa calorem iracundias prascedat^ vc- 

* luti fi quis ab alio fuerat provocatus, aut 

• alio modo ofFeiifus, tunc is qui ira aut in- 
^ tenfo dolore perajotus provocantem feu 
^ oflfendentem interfecit, abfque dubio a poena 

^ • ordinaria liberabitur/ Yet Carpzovius is 
well known to be the fevereft crimmalift that 
ever put pen to p^per; and it is therefore 
needlefs to quote more authorities upon that 
point. 

The panel cjomes now to the law of Eng- 
land ; the dodrine of which, with regard to 
homicide, he is advifed, irthe very perfection 
of human reafon. That law proceeds in this 
matter upon the principle that ira furor bre- 
futs efii and therefore it holds, that homi- 
cide committed while the furor brevis occa- 
iioned by provocation continues, is excyfeablc 
homicide, or .manflaughter, not murder ; but 
if committed ex intervalloj after the blood has 
had time to cool, it is murder. So the law of 
England is laid down by Judge Fofter *, who 
is quoted by the profecutors themfclves, ' I 

* now proceed, he fays, to that fpeciQS of fe- 

* lonious homicide which we call manflaugh- 

* ter ; which, as I have before obferved, the 

* benignity of our law, as it ftandeth at pre- 
^ fent, imputeth to humaft infirmity ; which, 

* though, in the eye of the law,, criminal^ yet 

* Crown Law> diC 2, cb. 5. 

' is 
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^ IS coiifidered as incident to the frailty of the 

* human frame/ — * The cafes falling under 

* the head of manflaughter, which rtioft fre- 

* qucntly occur> are thofe where death en- 

* fueth upon a • fudden affray, and in heat of 

* blood, upon fome provocation given or con- 

* ceived.'— — ^ What degree of provocation, 
^^ and under what circumftances, heat of 

^ blood, the Juror brevis, will or will not 
' avail the defendant, is now to be confidered/- 
Then he proceeds to ftate a variety of cafes, 
which fliair by and by be taken notice t)f; and 
then he adds, * But in thefc, and indeed in 

* every other cafe ©f homicide upon jprovo- 

* cation, how great foever it bfc, if there is 

* fufficient time for paffion to fubfide, and' 

* for reafon to interpofef, fuch homicide will* 

* be murder: A. finds a man in the ad of 

* adultery with his wtfe^ and in thfc fifit 

* tranfport of paffion kills ; this is no more 

* than manflaughter ; but had he killed the' 

* adulterer deliberately, ^nd upon revenge, 

* after the faSl^ and fufficient cooling time, it 
^ had been undoubtedly murder ; for- let it 
' be obferved, that in all poflible cafes, de- 

* liberate homicide, upon a principle of re- 
^ venge, is murder. No man, under the pro-' 

* tedion of the law, is to be the avenger^ 

* of his own wrongs/ This laft fentence' 
the profecutors quote, but they prudently 
leave out all that 'went* before. Numberlefs 

autho-^ 
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authorities might be accumulated - upon the 
lame point, but it would be fupferfluous, 
as it is notorious that fuch is the law of 
England. But though the panel will quote 
no more authors, yet he will beg leave to 
tranfcribe a paflage from a pleading of the 
folicitor-general of England, in a late very 
remarkable cafe; as that pleading demon- 
ftrates, that the above diftind:ion is not con- 
fined to books, or oinly adopted by contem- 
plative lawyers, but that it is univerfally ad- 
'mitted in pradice, and in cafes of thegreateft 
importance and expeftation. In fummingup 
the evidence againft Lord Byron, Mr. Solicitor 
General Began as follows * : ^ The noble pri- 

* foner at the bar is charged with having kill- 

* ed Mr,. Chaworth ^deliberately and fnalici- 

* oufly, and, in the terrns of the indidlment,^ 

* with malice aforethought. That he killed 
*. him is a truth beyond difpute ; and he who 
' takes- away the life of another, is prefumed 
*, to have taken it away delij^erately and ma- 

* licioufly, till it fhall appear to have been 

* the effedl of neceflity, of accident, or of 
^ fudden pqffioni for as neceflity wjUjuftify,. 

* and accident excufe the fad:, an ungovernable 
^ tranfport of pajjion will fo far alleviate the 

* crime, as to make that which would other- 

* ways have been murder and a capital offence, 

♦ Lord Byron's trial, p. 37. 

' man-^* 
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* manflaughter only, which faves the life of 

* the offender. This is a condefcenfion the 
' law fhews to the frailties of the human 

* mind, which, upon great and fudden occa- 

* fions, cannot command itfelf, ' or maintain 

* its reafon/ 

The panel, in the laft place, comes now 
to confider the law of Scotland, which he 
hopes, both for his own fake, and that of his 
country, will be found to be not Angularly 
abfurd and unmerciful, but that it adopts the 
fame juft and humane diftincSion. Slaughter 
of aforethought felony was anciently, as well 
'as now, fcapital by the law of this country; 
but flaughter on a fudden quarrel and pro- 
vocation was not capital ; it was called chaude 
melley and the 'flayer had relief by the privi- 
lege of girth and fandtuary ; in the fame way 

. as the flayer had relief by the privilege of the 
city of refuge among the Jews, and as he has 
by the benefit of clergy among the Englifli. 
It is of no confequence in what form a man. 
is freed of punifhment, if he be freed. 

The counfel for the profecutors, in their 
information, is pleafed to deny, that chaude 
mdle was not capital by our old law ; and in 
fupport of this pofition adduces fome of the 
arguments urged in the above-mentioned in- 
formation for Mr. Carnegie's profecutors, 

'which are founded chiefly on mifconft:ruc- 
tions of fome parts of our old law ; at the fam 

I ' time 
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time he fays, it is a matter of no great con-^ 
fequence, whether it was fo or not; becaufe 
he fays, and truly, that the aft 1661 muft 
regulate the matter. All the arguments ufed 
to prove that chaude melle was capital by our 
old law, are fully and moft fatisfadlorily .con- 
futed in the * above-mentioned information 
for Mr. Carnegie y to which the panel begs 
leave fo far to refer, contenting himfelf with 
ingrofling the different old ftatutes we 
have upon that fubjed: verbatim^ and in their 
order, 

James I. pari. 3. adt 51. intituled, of fore- 
thought felony and chaude melle ftatutes, 

* That as foon as any complaint is made to 

* juftices, fheriffs, bailies, ice. they fhall in- 

* quire diligently, /. e. without ony favour, 

* gif the deed was done upon forethought 

* felony, or throw fudden chaude melle ^ and gif 
^ it he found forethought felony^ the life and 

* goods of the trefpafler to be in the King's 

* will : and gif the trefpafs be done of fudden 
' chaude melle^ the party fkaithed (hall follow, 

* and the party tranfgreflbr defend after the 

* courfe of the old laws of the realm.* 
James L pari. 6. ad 89. intituled, ^ The 

* Manflayer fuld be purfued, until he be put 

* forth of the realm, or brought again to the 
' place of the flauchter.* (The ad appoint- 

* From p. 68. to p. Qfi% 

3 ing 
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ing the method of purfuing mandayers) fta* 
tutes^ * Tnat quhairever he happens to be 
'^ taken, that fcherifFes, ftuart, or bailie of the 

* regaUty, fall fend him 'to the fchirifFes of 

* the next fchirifFdom, the quhilk fall receave 
' him, and fend him to the next fchiriffe, and 

* fwa forth from fchirifFe to fchirifFe, quhill 

* he be put to the fchirifFe of the fchire where 

* the deede was done ; and there fall the la^v 

* be miniftred to the partee, and gif it be 

* forethought felony be fall die therefore.* 

James I. pari. 6. adt 95, intituled, ' Of 

* inquisition of forethought fellonie to be 

* taken by an aflife,' ftatutes, ^ That the of- 
> ficeares (/. e. the judges ordinary) fall give 
' them the knowledge of an affize, quhidder 

* it be forethought feflonie, or fuddainelie 

* done : and, gif it be fuddainelie done, de- 

* maine them as the law treatis of before i 

* and, gif it be forethought fellonie, deraaine 

* them as law will/ 

James IIL pari. 5. ad 35, intituled, ^ Of 

* llauchter or forethought fellonie of fuddain- 

* tie and flying to girth/ ^ Item^ becaufe of 

* the efchewing of great flauchter, quhich has 

* been richt commoun* amang tne King's 

* Hedges nowe of Igit, baith of forethought 
^ fellonie, and of fuddaintie; and, becaufe mo- 

* nie perfons commit flauchter upon fore- 

* thought fellonie intrufl:, they fall be de* 
^ fended through the immunitic of the halie 

I 2 • ^ ": kiric 
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^ kirk and girth, and paflis and temainis iil 

* fandtuarees, it is thought expedient in this 

* prefcnt parliament, for the ftanching of the 
' faid llauchter3 in time coming, quhairever 

* Jlauchter is committed on forethought fellonie^ 
^ and the committer of the faid flauchter 

* paflis and puttis him in girth for the fafe- 
^ tie of his perfone, the fcherifFe fall cum to 
^ the ordinar in places, quhair he lies under 

* his jurifdic3:ion, and in places exempt to 
' the lords mafters of the girth, and let them 

* wit fick a man has committed lick ^ 
^ crime on forethought fellonie, tanquam in- 

* Jidiator et per indujlriamy for qubilk 'the law 

* grantis not, nor leavis fick perfons to joyis 

* the imn>unities of the kirk. And the Iche^ 

* riffc fall require the ordinar to let a knaw- 

* ledge be taken be an aflife on fifteen daies, 

* quhidder it be forethought fellonie or not ; 

* and gif it be founden forethought fellonie, 

* to be punifht after the the kinges laws : 

* And gif it be founden fuddentie, to be rejiorit 
^ again tq the freedom and immunitie of th^ 

* of the halie kirk and girth.* 

Jaipes. IV. pari. 3. aft 28. intituled, 
^ Anent manflayers, taken or fugitive, fta- 
tutes, * That where pnie happens to be flain 

* within the realmc, the manflayer fall b^ 

* perfeived (in.a certain manner) and quhair- 

* ever he happens to be certane, that the 
f fchprifFe Tall incontinent fend him to the 

^ next 
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* next fcherifFe, and fwa foorth quhile he be 

* put to the fcheriffe of the fchirc quharr the ' 

* deed was done, and there fall Juftice be in- 
^ continent done; andgifit be forethought 

* fellonie to die therefore/ 

James V. parK a. aft. 23. intituled, ' The 

* mafters of the girth fuld male deputes quha 

* fuld deliver malefacSours that may not 

* bruik the priviledge thereof/ ftatutes, 

* That they fuld halden in all time coming, 

* to deliver all committers of Jlaucbter upon 

* forethought fellonie, that flies to girth, and 

* uthers trefpaffers that breakis the famen, 

* and may not bruik the priviledge thereof^ 

* conform to the common law, and the aft 

* of parliament maid thairupon, of before to 

* the kings officires afkand and defereand 

* them to underly the law/ 

As to the adt 1661, which is no doubt 
the {landing regulating ftatute in this coun- 
try with regard to homicide, the panel is 
advifed that it is decifive for him, as it puts 
our law much upon the fame footing with 
that on which the law of England ftands.' 

The title of this act is « Concerning the fe- 

* veral degrees of cafual homicide,' Its 
words are, * Our Sovereign Lord, &c, for 

* removing of all queftion and doubt that 
^ may arifc hereafter in criminal purfuits for 

* flaughter, fiatutes and ordains. That the 
' cafps of homicide after following, viz. ca* 

' fual 
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fual homicide, homicide in lawful defence, 
and homicide committed upon thieves and 
robbers breaking houfes in the night; or 
in cafe of homicide the time of mafteply 
depredation, or in the purfuit of denounced 
or declared rebels for capital crimes, or 
of fuch who affift and defend the re- 
bels and mafterful depredators by arms, 
and by force oppofe the purfuit and 
apprehending of them, which (hall hap^ 
pen to fall out in time coming, nor any 
of them fhall not be puni(hed by death > 
and that notwithftanding of any laws or 
aifts of parliament, or any practice made 
heretofore, or obferved in punifhing flaugh- 
ter : But that the manflayer, in any of the 
cafes aforefaid, be affoilzied from any cri- 
minal purfuit purfued againft him for his 
life for the faid flaughter, before any judge 
crifliinal within this kingdom. Providing 
always, that in the cafe of homicide cafual, 
and of homicide in defence, notwithftand- 
ing that a flayer is free from capital pu- 
nifliment, yet it {hall be liefome to the cri- 
minal judge, with advice of the council, to 
-fine in his means to the ufe of the defund's 
wife and bairns, or neareft of kin, or to 
imprifon him. And his Majefty, with 
advice aforefaid, declares, that all decifions 
given conform to this adt, fince the 1 3 Fe- 
bruary 1549 years, (hall be as fufBcient to 

* fecure 
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* fecure all parties interefted, as if this pre- 

* fent ad had been of that date; and that all 
' cafes to be decided by any judges of this 

* kingdom in relation to cafual homicide ifikie^ 

* fenc€y committed at any time heretofore, 
^ fhall be decided as is above expreflcd.' 

* The paffage quoted from Skene, to prove 
he thought chaude melle capital by our old 
ITaw, is abfolute nonfenfe as it ftands j inftead 
of thefe words, ' Or cafual homicide by 

* chaude melle^ the reading ought to be 

* not cafually, or by chaude melle,' othcrr 
wife he contradi<Ss himfelf, and piles afts of 
parliament which prove the contrary of his 
pofition; and likewifc he would contradid 
what he fays in his treatife de verborum jig-- 
nificaticne under chaude melle, which he ob- 
ferves is in Latin rixa ; ^ A hot fudden tul- 

* zie or debate, which is oppofed as contrary 
' to forethought felony/ and cites the aft 
of James I. Biit how is it contrary or oppo- 
fite to forethought felony in our law, if the 
^fFed or punifliment of both be the fame. 
And upon the words, forethought felony j he 
fays, * Foirthoct felony, precogitata malicia^ 

* quilk is done and committed wittinglie 

* and willinglie, after deliberation and fet 

* purpofe, it is different from chaude melle^ 

* qui ut fcribit Cicero, c. i • offic. In omni 

♦ Infer, p. 33. 

* in- 
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* injuftitid: per multum intercfl utrum pcf- 

* turbatione aliqua animi, qua3 plerumq; brevis 

* eft et ad tempus, ai> coniulto et cogitato fiat 

* njuria leviora,,enim funt ea, quae repentino 

* aliquo motu accidunt, quam quae me- 

* ditata et preparata inferuntur/ From 
which it is evident, that the authority of 
Skene is point blank againft the profecutors 
on this queftion, *.And to the fame purpofe. 
Sir James Balfour, Lord Prefident of the 
Court of Seffion, in his praftips, under the 
title Slaucbtery gives the following fummary 
of our old law, even before the ftatutes above- 
mentioned : And it is, to wit, * That na 

* flauchter done be chance or chaude melle, 
/ SOULD BE CALLIT MURDER, for 

* all murder is COMMITTIT OF FOIR- 

* THbCT FELONIE, &c.' Thefe, and 
many other authorities that might be quoted 
from our moft ancient law-books, fuch as 
Regiam Majejiatem^ make it clear as the me-^^ 
ridian fun, that, for many centuries j)efore 
the aft 1 66 1, flaughter on a fuddenty was 
not capital by the law of Scotland ; but that 
it was put on the fame footing on which it 
ftands in England, where it had relief by the 
benefit of clergy ; which, though at firft too 
much confined, has fox ages paft been ex- 
tended to all forts of perfons. 

<^ I/iform. p. 512. 
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As It is clear from the above recital of the 
ftatutds previous to this adt, that the diftinc- 
tion betwixt flaughter of forethought felony, 
and flaughter on fudden provocation or 
chaude melky took place in this country ; and 
as that diftindtion is founded upon the prin- 
ciples of juftice and humanity, it is impoffi- 
ble to believe it was meant to be abro- 
gated in 1661, when our law had ob- 
tained to fome degree of maturity, and the 
notions of our judges and lawyers muft have 
been much more liberal than they had been in 
former times : accordingly the a6t i66i> was 
by no means intended to be feverer than our 
former laws ; on the contrary, it gives a more 
certain and confident remedy than that of 
girth and fanftuary, by difcharging the ca- 
pital punifliment to be infli<Sled ; and, at the 
fame time, wifely provides, that blood Ihed, 
where an excefshad been committed, fliould 
not efcapc altogether, but be punilhed arbi- 
trarily, according to the cifcumftances of 
the cafe. 

This aft is a tranfcript of an aft that paffed 
in 1649, during the ufurpation. Its title 
above-mentioned, it is clear, was not put 
upon it unadvifedly; for it is verbatim the 
fame with the title of the aft 1649 ; and the 
title itfelf 4"ttionftrates. that by cafual homi- 
cide was not underftood homicide purely 
accidental; for it is palpable that fuch homi- 

K cide 
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Cide admits of no degrees, and is no ways 
punifliable. But the aft makes ufe of cafual 
homicide in the title as a general term that 
comprehends all homicide not committed 
from felony aforethought, as a term that 
comprehends not only homicide, purely ac- 
cidental ov per tnfortiaiium\ but homicide on 
fudden provocation, homicide in defence, 
&c. all which kinds of homicide, as already 
faid, may, with great propriety, be termed ca- 
fual i for the meeting of parties was cafual, 
their quarrel cafual, and even the ftroke or 
wound may not improperly be faid to be 
cafual, feeing it was not the confequence of 
deliberation and defign, but of a mechanical 
impulfe of nature, and given cafu magis quam 
*voJuntate. 

It appears from the adl, that either fomc 
abufes had crept }n, or fome doubts had been 
entertained, v/hich it was defirous to correft 
and remove; and it does corredl and remove 
them if the panel's interpretation be juft, as 
far as any law could do ; for it leaves preme- 
ditated murder to be punifhed capitally as 
formerly. It difcharges other kinds of ho- 
micide to be punifhed with death; but, at 
the fame time, as exceffes might very rea- 
dily be committed, it referves a power to 
the Judges of this Court, to inflid: an arbi- 
trary punifhment in fuch cafes, and nothing 
can Lej better fenfe. Our law is, by this 

ftatute, 
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ftatute, put upon a ftill better footing than 
the law of England ; for, by that law, mart- 
flaughter now-a-days always efcapes with an 
elufory punishment, though circumftances 
tnuft very often call for a real one. 

To maintain that by cafual homicide, 
the ad: means homicide per infortunium^ is 
extravagatit to the higheft pitch. The very 
title, as already faid, demonftrates the con- 
trary ; and fo, in a peculiar martner, does the 
lafl: provifo, ' That all cafes to be decided by 

* any judges of this kingdom, in relation to 

* cafual homicide in defence ^ committed at any 

* time heretofore, fhall be decided as above 

* exprefled.' ' This affords another invincible 
Irgunlent to prove, that the aft by cafual 
homicide did not Underftahd homicide per 
infortunium, but homicide committed in rixa, 
dr on a fudden quarrel; and from this it 
likewife foUoWs, that there is nothing in an 
obferVation made by the profecutors, * *That 

* if the legiflator had meant and intended^ 

* that wilfuland intentional homicide, com- 

* mitted on fuddenty, vras not to be punifhed 

* capitally, it would not have been particu- 

* larly mentioned i for it is particularly men- 
tioned as cafual homicide in defence,which can- 
not poffibly mean any thing elfe. The ai3: 
wifely does not enter into a minute explana- 
tion of what (hould be reckoned cafual ho-i 

♦Profecutors Inform, p, 7* 
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micicJe, and what h9micide from felony afore- 
thought, for it is impoffible by general rules 
to afcertain them ; circumftanccs only can do 
it ; but it is clear as funfliine, that this 
ftatute ties up the hands of the Judges of 
this Court, from punifliing with death homi- 
cide that fhall appear not to be committed 
from. felony aforethought, but on a fudden 
provocation ; though it very properly allows 
them to inflid: an arbitrary punifliment 
where there has been an exccfs, ©r other 
circumftances that require it. 

The panel having thus ftated what he 
takes to be the doctrine of the law of Mo- 
fes, of the Roman law, of the commentators 
.on that law, of the law of England, and 
the law of Scotland ; and proved, he is 
hopeful, that they all agree in this^ that ho- 
micide on a fudden quarrel and provocation 
is not to be puniihed with death ; he (haU 
now proceed to confider, how far that doc- 
trine will avail him in this cafe; or, m 
other words, to (hew, that the fwrovocatioa 
Tie received from Lord Eglinton was fuf- 
iicient to excufe, either in whole or in part, 
the homicide charged againft him, fuppof- 
ing, but not admitting, that he committed 
it intentipnally, as the indidtmcnt alledges. 

Here the panel mull again call atten- 
tion to the different fteps of Lord Eglinton's 

con- 
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conduft, and of his own, as fet forth in the 
indictment. 

And,- I ft. It is admitted that Lord Eglin- 
ton, not the panel, was the provoker, or 
auSfor rixcdy which, in all cafes of this kind, 
is, and always ought to be held, a very ma- 
terial circumftance. 

. adly,That the panel received feveral verbal 
injuries from Lord Eglinton, having been 
charged with hunting in breach of promife,and 
a demand made upon him for his gun, which 
every man knows, and muft feel to be, inju- 
rious and afFrontive. That verbal injuries 
alone are fufficiejpt to juftify or excufe ho- 
micide, the panel never maintained ; a great 
part of the argument in the information of 
the profecutors proceeds upon fuppofitioji 
that he had ; but it is a miftake : fome 
lawyers have indeed thought fo; but the 
contrary is no^ doubt the better opinion ; for 
verbal injuries may be eafily avoided, and 
completely redreffed by retortion ; but the 
panel docs maintain, that in computing what 
amounts to fufficient provocation, verbal in- 
juries are to be taken into the fcale. He has 
no occafion to plead the point higher, for it 
is not pretended that upon receiving the ver- 
bal . injuries juft now mentioned he fired his 
piece, or even fhewed any refentment \ the 
fa(5t is, that he did not even fail in refped:, 
but with much civility and fubmiflion en- 
3 dea- 
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deavoured to foften his Lordfl:iip, and sbztfe 
the paffion to which he had been inftigated 
by Bartleymore. 

^dly. Lord Eglinton foon proceeded to ^ 
real injury, by advancing upon, and aflault- 
ing the panel, in order to take by force 
that gun which was his lawful property and 
pofleffion. In order to conftitute a real in- 
jury, it is not neceflary that hands be laid on, 
or blows given; it is a real injury, if a hand 
be lifted, or a cane fliaken over a man*s 
head, * * Si quis pulfatus quidem non eft, 
^ verum mantis adverjus eum levatcdy et faepe 

* territus quafi yapulaturus, non tamen per- 

* cuffit utiliinjuriarumadionetenetur." And 
by parity of reafon, the advancing upon a 
man, and obliging him to retire, in order to 
avoid being feized, or thrown down, muft 
be a real injury. 

4thly, It is alledged in the iiididtment^ 
that the panel told Lord Eglinton, that he 
would not give up his gun, but would fooner 
ihoot him ; and afterwards confirmed this 
warning by an oath, his paffion being by 
that time roufed by the continuance of the 
alTault. 

5thly, The panel retired for a confiderable 
time and fpace from before Lord Eglinton. 

t L. 15. par. I. ff. de injuf- 
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6thly,The panel in retiring was thrown down 
with violence upon his back ; and this fall, in 
the eye of law andreafon, muft be held to have 
beengiven him by LordEglinton,forit was his 
Lordfhip's affault that dfove the panel upon 
the fton« that was the immediate occafion of 
his fall 5 and therefore, it was in reality his 
Lordlhip's aft : fuppofe the panel, inftead of 
being thrown by this fall upon his back 
among fand, had been precipitated from a 
height, and drowned in the fea, or bruifed 
to death among rocks, would not Lord Eg^ 
linton have been anfwerable for his death ? 
moft certainly ; and his Lordfhip would at 
leaft have been, guilty of culpable homicide, 
as he was verfans in re illicitae and had no 
title to take the panel's gun by force; and 
therefore the panel, was intitled to refent 
this fall, as being the a<ft of Lord Eglinton. 

ythly. The indiftnjent does not alledgc 
that the panel fired his piece till he could 
retire no more : it is evident that he was far 
from being in a hurry to fire his piece. 
He once and again threatened that he would 
do fo 'y but that was plainly only to intimi- 
date \ for, it is not pretended, that he fired 
till he fell, till he could retire no more, arid 
till he was more violently agitated and irritated 
by that accident. 

Sthly, It will be confidered, that it is not 
^ pretgnded the panel had any time to cool or 

refleO:, 
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x;efie<St, for the indidment fets forth^ that the 
piece was fired upon his fall. 

pthly. The place where the panel wa^ 
ihould be confidere4- It is admitted he was 
alone on the fea-{h)^re, where he could not 
have the interpofition of a magiftrate, or the 
fuccour of neighbours to affift him. 

lothly, It is not pretended that the panel 
.had any other weapon than his gun. When 
a man is affaulted, .or other ways injured, and 
has a variety of weapons about him, fome 
lethal, fome not, there may be realbn for 
alledging that he commits an excefs, if 
he ufes the lethal, without firft trying what 
the lefs hurtful will do : but this will not 
apply to the panel's cafe, as he had no other 
weapon hut his gun ; and the fevercft crimi- 
nalifts hold, that no excefs can beVharged 
againft a man who ufes the only weapon that 
he has. Carpzovius himfelf is cxprcfs upon 
this. After inculcating in general, that the 
defence fhould be proportioned to the offence; 
he adds, * -f Quod tamen verum eft, nifi ag- 

• greflbris robur et fortitudo fuppleat quod 
' armis ipfius deeft, aut aliud non fit in prompt u 
^ ipfi injultato ad defendendum telum. Si enim 

* multo major, robuftior et fortior fuerit 

• agreffor quam provocatus, ctiam duriori teh 

* hie ilium occidere vel debilitare poteft im- 

t P. X. Qi 29. n* 25, 26, 27. 
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' * pune^et -fi aggreflbr^/c? pugno vel manu va- 

* cua infultum faciat, aut baculo invadit ali- 

* qucm, cui inpromptu non fit aliud inftru- 
' mentum, quam gladius, is bene tueri fe illo 
^ gladio poteft, neque dicetur moderationem 

* inculpata5 tutelae excedere/ Nothing can 
be more in point than this pafTage^ and num- 
berlefs authorities are quoted in fupport of 
its dodlrine. 

If fuch a Tuit of injuries, verbal and real, 
^ do not amount to fufficient provocation, the 
panel is at a lofs to comprehend what will. 
He is perfuaded, that every unprejudiced 
pcrfon will be fenfible that they do. How- 
ever^ for further fatisfadlion, ^he ihall produce 
. Teveral authorities, both foreign and domeftic, 
to prove that pofition. 

Real injuries, not near ib atrocious, have 

been aigain and again adjudged in England to 

be fufficient provocation : * * Neither can 

' * he,* fays Hawkins, * be thought guihy 

* of a greater crime (viz* manflaughter) 
< who, finding a man in bed with his wife, 

* or being actually ftruck by him, or pulled 

* by the nofe, or filliped upon the forehead, 

* immediately kills him ; or who happens to 

* kill another in a contention for the wall, or 

* in the defence of his perfon from an un- 
^ lawful arreft.' And he cites reports for 
proving everyone of thefe pofitions,and feveral 

* Picas of the Crown, vol. i. p. 82. in finr . 

L others 
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others to the fame purpofe, which the panel 
Ihall not tranfcribe ; but (hall only obferve, 
that Baretti was very lately acquitted, though 
it was proved, and indeed not denied, that 
he had ftabbed a man with a knife, and the 
only provocation was fhoving him off the 
pavement into the ftreet. The pariel fub- 
mits, if the provocation he received was not 
more than a fillip on the forehead, &c. 

And feveral perfons have been acquitted for 
homicide in this country, where the provo- 
cation was not greater or fo great : for the 
argument upon which Finhaven was ac- 
quitted; was, * * that, if he had kille.d 

* Bridgeton after the provocation above fet 

* fortl^, it would have been conilrudled only 

* as cafual or culpable homicide/ Now the 
provocation, fet forth in his defences, was, 
that he had been thrown into a kennel by 
Bridgeton. But the libel in that cafe was, 
and could not but be, found relevant, be- 
caufe the fpecial matter for the panel was 
not admitted as it is in this indidlment. 

In the cafe of William Hunt, mentioned 
by the profecutors, the court did, * ^feparatim, 

* find, that the ftroke being given in rixa or 

* a tumult, when the defundt was author of 
^ the tumult or rixa himfelf, or that the 

* ftroke was given in defence of the panel, 

* See his Information in the trial, p. 37, 38. 
§ See theif Inform, p. 42. 

^ or 
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* or any of his fellow- foldiers when attackeyi, 

* relevant to reftridt the libel to an arbitrary 

* ,punifliment/ 

And in the cafe of Eniign Bruce in i (Jpo, 
the court * found this defence, that the panel 

* was aflaulted by the robber, who cried Fire 

* upon the dogs, or the like expreflions, be- 
^ fore any intimation wa3 made to them that 

* the guard was come up, relevant to reftridt 

* the libel anent the flaughter to an arbitrary 
^ puniflimcnt/ 

And in the cafe of Bruce of Auchinbowie 
in the year 1709, the diftindtion betwixt 
murder and manflaughter was exprefly ad- 
mitted by the judges of this court. Bruce, 
the panel, there pleaded her Majefty's adt of 
indemnity, in bar of the profecution : to 
which it was anfwered, that wilful murder 
was excepted from the indemnity. But it. 
was replied, that the exception in the adl of 
indemnity only refpedled murder or felony 
aforethought, not flaughter committed ^on 
fuddenty; and the interlocutor of the court 

* fuftained the defence of her Majefty's moft 

* gracious adl of indemnity, proponed for 

* the faid panel, relevant to elide the faid. 

* libel.' Does not this decifion acknowledge, 
in the moft exprefs terms, that there was a 
difference in our law betwixt murder and 
{nanflaughter ? 

L 2 But 
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But the cafe on which the panel chiefly relies, 
and to which he intreats the ulmoft attention, is 
that of Peter Maclean in 1710, which is pre- 
cifely fimiUr to the prefent. In that cafe the 
interlocutor was in thefe words : * Find the 

* indictment relevant to infer the pains of 

* deathf and fuftain the defence proponed for 

* the panel in thefe terms, that the defunft 

* quarrelled the panel under the name of 

* rafcalj bow durji be carry a fowling'-piecey 

* and that if the prince had his own, he durft 
« not do fo| and adding thefe words, that 

* her Majefty was but a whore, and tbere- 

* upon ajjaulted the panel for taking the CA- 

* RABINE from him, relevant to reftrifl: the 

* libel to an arbitrary punifhment/ 

. The panel is a'dviied, that this cafe is not 
fo ftrong as his \ for it is not alledged, that 
Maclean had retired, or that he had been ir- 
ritated by a fall before he fired s both which 
circumftances occur in the panel's cafe, and 
xinuft plead ftrongly in his behalf with every 
unprejudiced heart. The profecutors fay, 
this cafe does not apply, becaufe the guii 
Maclean had was the King's ; but, if fuch a 
circumftance could have any influence, it 
would make Maclean's cafe rather ftill more 
ferviceable to the panel j for, if a man may 
kill another in defence of a gun that is not 
his property but only his poflfeffion, a fortiori 
may he kill in defence of a gun that is not 

only 4 
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only in his poffeffion, but is his property ; 
however, it would feem, that it was a fowl- 
ing-piece Maclean had s but this is of no 
confequencc. 

The panel now comes to the fecond thing 
propofed, which was to flicw, that if a homi- 
cide was committed in this cafe, it was jufti- 
fiable, or at leaft excufable, becaufc com- 
mitted in lawful defence againft an attack 
upon property, honour, and life ; and to ward 
off, repel, and prevent a danger imminent to 
all the three. 

A man, it is certain, owes many duties to 
his neighbour ; but it is certain, that he iike- 
wife owes many duties to himfelf ^ and that 
thefe laft are prior, and paramount to the for- 
mer ; for which reafon, it is obvious, that a 
man not only may, but that he ought to pre- 
Jerve his own life, when attacked, though at 
the expcnce of the aggrefTor's ; and that it is 
not only lawful for him to do fo, but that he 
is blameable if he does not. His blame, per- 
haps, is carried too far by fome cafuifts, who 
maintain, that a man who, rather than a kill 
another, fufFers himfelf to be killed, \%felQ de 
fcy or guilty of fuicide ; but he is certainly 
highly blameable, as he has tranfgreffed the 
duty he owes to himfelf, which is prior and 
preferable to that he owes to others. This is 
obvious and indifputably clear from the defire 
of felf-prefer vation, which is implanted in all 

animalsj 
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animals, and is ftrongly enforced by the fear 
and abhorrence of death and deftrudion, 
which they all feel in the ftrongeft degree ^ 
whereas the duty men owe to one another 
is not near fo powerfully inculcated. If there 
be an original and moral fenfe of it, daily 
experience teaches, that it may be weakened 
by education or habit, and filenced and fub- 
dued by oppoj(ite inclinations or defi'res. The 
difference between the ftimulus to thefe 
different duties is admirably well exprefTed by 
Gicero *, * Efl igitur haec, judices, non fcripta, 

* fed nata lex ; quam non didicimus, accepi- 

* mus, legimus, . [verum ex natura ipfa ar- 

* ripuimus, haufimus, expreffimus ; ad quam 

* non dodi fed fadi, non inflituti, fed imbuti 
^ fumus ; ut fi vita noflra in aliquas infidias, 

* fi in vim, fi in tela aut ktronum, aut ini- 

* micorum incidiffet, omnis honefta ratio eflet 

* expediendae falutis. Silent enim leges inter 

* arma, nee fe expedari jubent, cum ei qui 

* expedare velit, ante injufta pcena luenda 

* fit quam jufta repetenda; etfi perfapienter 

* et quodam modo tacite dat ipfa lex potefta- 

* tem defendendi/ 

And as it is a man's duty to defend his life, 
fo likewife is it his duty to defend his ho- 
nour, without which his life, at leafl in b, 
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fecial ftate, is of little value. And as it is a 
man's duty to defend his life and his honour, 
fo like wife is it his duty to defend his property, 
without which he cannot enjoy the other two 
with comfort and pleafure. The end for 
which fociety was originally inftituted, and 
the reafon for which men continue in it, is 
the prcfervation of their being, and well be- 
ing, that is, the prefervation of life, reputa- 
tion, and property. 

Any perfon who will refledl upon what 
gave rife to the formation of fociety among 
men, muft be fatisfied, that it was the op- 
preflion which the weak met with from the 
ftrong; when the perfons or pofleffions of the 
weak were attacked by the ftrong, the natural 
impulfe of felf-prcfervation and felf-defence 
made them exert themfelvcs ; but by the fu- 
periority of force their refijftance was ovec- 
powered. This led them to unite, in order 
that their joint force might accompliih what 
individual refiftance could not do: from 
which it is evident, that it never could be the 
end or intention of any fet of men, in enter- 
ing into fociety, to fupprefs and fupercede the 
natural exertion of private refiftance or de- 
fence; but, on the contrary, it is moft palpa- 
ble, that the end of their entering into fociety 
was to obtain, for that principle, a fubfidiary 
and fuppletory afliftancc. 

At 
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At the fame time^ though it is clear that 
private refiftance or defence was not to be 
fupcrfeded by the focial union, yet private 
revenge and reparation mod undoubtedly 
were. This the public utility and peace re- 
quired; becaufe, if reparation or revenge were 
allowed to be taken in that way, it would 
commonly be unreafonable and exceflivei and 
would befides give rife to endlefs tumult and 
confufion. Hence it is, that the laws of all 
countries, though they not only toleratej but 
enforce private rcfiftance or defence^ yet pro- 
hibit and punifli private reparation or re- 
venge. 

This prohibition upon individuals to redrefs 
or revenge their own wrongs is not at all in- 
confiftent with the above explained indul- 
gence, which the law {hews to the fudden 
emotions men feel from injury and provoca- 
tion; for the law does not juflify what is 
done in confequence of thefe enactions upon 
this principle, that it is allowable to indivi- 
duals to redrefs or revenge their own wrongs ; 
it only excufes them in compaffion to the 
frailty of human nature. Hence the law 
permits no retaliation of wrongs, ex interoallot 
when the impulfe is over. If that happens, 
the principle of law, that redrefs of wrongs 
muft not be taken by individuals, exerts itielf 
with vigour and fe verity, except in fome cafes, 
where redrefs cannot be had from human 

laws: 
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laws: even in thefe cafes the ftatutes of 
tnofl: countries have made regulations againft 
taking redrefs in that way ; but it has com- 
monly been found impradicable to execute 
them, and therefore fuch method of redrefs, 
though prohibited by ftatutes in terrorem^ is, 
however, in a great meafure connived at every 
where. 

But from the principle, that no man is en- 
titled to ufe violence to redrefs or revenge 
Wrongs already done him, or recover a pro- 
perty or poiTeffion already taken from him,, 
it by no means^ follows, that a man is not en- 
titled to ufe violence to prevent a wrong from 
being done him, or to prevent his lawful 
property or poiTeffion from being taken from 
iiim. 

If the law will not allow an individual to 
redrefs wrongs already done, or to recover a 
pofffeffion already taken from him, far lefs 
will it countenance the man who injurioufly 
attacks his neighbour for that purpofe. It 
would be abfurd and incongruous in the law 
to do fo ; for he who makes fuch attack, flies 
in the face of all law, contemns its authority, 
and renounces its protection ; and accordingly, 
the law not only refufes to proteft fuch per- 
fon, but arms itfelf againft him. It not only 
perhiits the perfon attacked to refift him, but 
affifts the perfon attacked, if overpowered ; 
and it is not only juft, but lexpedient in the 

M law 
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law to give liberty of defence to the perlbii 
attacked.* Itisjuft, becaufe, though in fome 
cafes -f- human laws may give complete re- 
drefs, in many cafes they cannot, and the 
more free a country is, the more difficult it is 
to obtain fuch redrefs as it can give, as Mon- 
tefquieu very juftly remarks. 

It would be unjuft in the law to make the 
perfon attacked omit a complete remedy, 
which he has in his own hand, and betake 
himfelf to a remedy almoft always defe<3:ive, 
and fometimes totally unavailable for obtaining 
redrefs, which is the cafe with regard to life 
and honour, and, for the moft part, even with 
regard to property, as fhall be (hewn at large 
afterwards. 

It would be inexpedient in law to do fo ; 
becaufe, fo apt are men to tranfgrefs againft 
one another, that every preventive check is 
neceffary ; and the firft and moft efficacious 
of all is the dread of the principle of refent- 
ment and felf-prefervation, which the aggreflbr 
is confcious his attack muft roufe in the per-% 
fon offended. The interpofition of the law 
is juftly made fubfidiary to this principle; but 
foolllh and fatal would it be to make it fufpen« 
five of iti for it is evident, that robberies, 
murders, and crimes of all forts, would be 
infinitely jmore frequent if the hands of indi- 

t DeTErprit des Loix. 
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viduals were tied up from relifting them : aqd 
therefore they never were, by the laws of any 
country, tied up from refiftance or defence in 
order to prevent wrongs from being done. 
• The laft reftridion is abfolutely neceflary j 
becaufe, without it, every wrong or breach 
of the peace would occafion another. But be- 
fore a wrong or injury is done, and while it is 
attempting, the aggreffor is violating the law, 
and difturbing the. peaces fo that nothing 
would be gained to either, by difcharging re- 
fiftance and defence. On the contrary, fuch 
prohibition would have the very worft copfe- 
quences both to the law and the public peace, 
as it would be a fpur to violence and out- 
rage on the part of wicked men, and bring 
ah infufFerable hardfliip on the good fubjeft 
and citizen, who would be obliged to fubmit 
to injuries, for which the law can almoft ne- 
ver give him complete redrefs, and for the 
moft part but a very inadequate compenfation. 
For thefe reafons, the law of every country 
permits violence to be ufed in lawful defence. 
The expediency is clear, and fo is the juftice ; 
for when a man attacks the perfon or property 
of another, h« contemns and renounces the 
laws of fociety, and brings himfelf and the 
perfon attacked into a ftate of nature; and by 
the law of nature they muft be judged, unlefs 
municipal regulations come in the way ; for 
the law of nature is the common law of every 

M 2 country. 



[ 9^ ] 

ceuntry, except in fo far as it is modelled afld 
rcftrid:ed by the municipal law. 

This reafoning is important, and the panel 
hopes it is clear and convincing. He is per- 
fuaded every man's own reflexions and feel- 
ings will tell him it is fo j fo that the quotation 
of many authorities would be unnecefiary. — - 
Non tali auxilw. However the panel fliall 
ftate fome that are capital. * Qui cum aliter 

* tuerife non pofluntjdamniculpam dederint^ 

* innoxii funt, vim enim vi defendere, omnes 

* leges^ omniaque jura pernvittunt. Sed fi 

* defendendi mei caufa, lapidem in adverfa- 

* rium mifero, fednori eum fed praetereuntem 

* percuffero, tenebor lege aquilia. Ilium enim 
' Jolum qui vim infertjerire conceditur^ et hoc 

* Ji tuendi dumtaxat, non etiam ukijcendi caufa 

* faSiumJit.' L. 45. § 4. fF. ad leg. Aquil. 

* Eum igitur qui cum armis venit, poflu- 

* mus armis repellere ; fed hoc confejiim non 
^ ex intervallo. Dummodo fciamus non folum 

* refiftere permiflum ne dejiciatur, fed jetli 

* dejedus quis fuerit eundem dejicere non 

* ex intervallo fed ex incontinenti.' L". 3% 
§. 9. fF. de vi et vi armata. 

Lord Stair is likewife exprefs upon this dif- 
tinftion. His words are : * i" '^^^ entry to 

* pofTefs that which is already poflefled, muft 

* expel the prior, or elfe introduce a partial 

t Jnft.p. 174, 

* and 
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^ and common pofleffion ; yet it is not the 
^ contrary attempts., or every adt that expels 
^ the prior, poffeflbr; but if the fame be vio- 

* lent, the prior pofleflbr hath the benefit of 
' a poflcflbry judgment, apd may lawfully ufe 

* violence to continue in pojfejion^ which after- 

* wards he may not for recovery thereof^ 

* when it is loft, though unwarrantably or vi- 
' olently, unlefs it be ex ineontinenti' 

To the fame purpofe Lord Bankton. 

* No doubt ope vyith us may continue or re- 

* cover his pofTeffion by force, being ex incon- 

* tinenti, or inftantly before the other party 

* has got the pofleffion ; for after that he muft 

* take, the legal courfe, and noijibfjus dicere^ 

* do right to himfelf/ 

Since then it is clearly lawful to ufe force 
and violence in defence, the utmoft degree of 
them muft be permitted if neceflfary. That 
muft be permitted if nec^flary to defend life ; 
that muft be permitted if neceflary to defend 
honour ; that muft be permitted if neceflary 
to defend property. The defence of the perfon 
is indeed the moft important, ^nd makes the 
greateft figure in the imagination ; but the 
defence of the other two is eq^ually lawful, 
where there is a neceffity, which miift be un- 
dLCxAoodifecundum fubjeBam materiam^ and the 
moderamen inculpata tutelar is obferved in all 
of them, when .their prefervation cannot be 
otherwife efl^efted. And fo is tp be under- 

ftood 
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ftood L. 1. cod. unde vi. * Re6l:cpofSdentc ad 

* defendendam poffeflionem, quam fine vitio 

* tenebat inculpatae tutelae, moderationc ilk- 

* tarn vim propulfore licet/ 

This is clear from various texts of the civil 
law, the doftrine of which is very well fum- 
med up by Heineccius in thefe words : 

* -f'Quo in primis moderamen inculpatae tutc- 

* lae pertinet, quoquis adereflbrem, yi injufta 
' irruentem, imminenti vitae, corpori, rebufve 
^ periculo incontinenti tuendi fua caufa oc- 

* cidit/ 

Gomez, in his treatife de Homieidio, has a 
paflage that is very applicable in many par- 
ticulars to this cafe, efpecially as to the pre- 
fent point. He is there talking of defence of 
the perfon ; and after feveral obfervatibi^s, he 
adds this one: * Etiamfi aggreffor veniat et 
' refultet contra alium diverfo genere armo- 

* rum, puta cum baculo, ligno vel inftrumen«« 

* to, animo percutiendi, et inferendi fibi in- 
' juriam, nam aggreflus poteft ei refiftere, 

* et fe defendere cum enfc vel ferro, vel quo- 

* vis alio inftrumento fortiori : et fi eum 

* occidat cum alite'r ab ilia injuria nonpoflet 

* evadere, non tenetur aliqua poena, quia 

* talis defenfio eft licita pro defenfione rerum, 

* ut in L. furem ff. ad leg. Corn, de fie. et 

* in L. itaque fF. at L. Apud. et in^JL. ^i 

t Pand. Iib.9.§i85, 
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* § cum igitur fF. de vi armata; ct in L. i. 

* C. Unde vi, cum fimil. ergo a fortiori pro 

* defenfione perfoncB et honoris quae dignior 

* eft, ut in L. in fervorem, § fin. ff. do poe- 

* nis, cujus pulchra verba funt. Quia et 

* folus fuftium idus graviot eft quam pecu- 

* niara damnatio ; ut in L. Julianus, verfi- 

* cui. I . fF. Si quis omifTa caufa teftamenti. 

* Imo quod magis eft, hoc procedit et habet 

* locum eadem ratione, etiamfi aggrelTor ve- 

* niat et refultet contra alium fine aliquo ge- 

* nere armorum, fed tantuqi manu vacua mi- 
' nans eum, et volens alapam prebere; nam 

* fi aggrefTus aliter illam injuriam, evadere, 

* non poflit licite poterit eum occidere; etia 

* exprelTo ita tenet Bald/ 

The fame dod:rine is taught by Grotius : 
^ *f Veniamus ad injurias quibus res noftrae 

* impetuntur. Si expletricem juftitiam refpi- 

* cimus, non negabo ad res confervandas rap- 

* torem, fi ita opus eft, vel interfici pofTe ; nam 

* quae inter rem et vitam eft inaequalitas ea, 

* favore innocentis eft raptoris odio, compen- 

* fatur, ut fupra diximus. Unde fequitur fi 

* ad jus folum refpiciamus pofTe furem cum 

* re fugienten, fi aliter res recuperari ne- 

* queat, jaculo profterni. Demofthenes ora- 
^ tionc in Ariftocratem. Nonne hoc per 

* Deos durum atque injuftum eft, nee fcriptis 

t Dcjure belli, c. 1. 1. 2. § n. 
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* tantum legibus, fed et cotrimuni Intet hd* 

* mines legi contrarium, ut non finar vi uti 

* adverfus eum qui hoftilitcr res meas ra- 

* piat? Nee obftat caritas per m6dum pr^- 
/ cepti, lege divina humanaque fepofita, nifi 

* res fit que minimum' valeat, ac proinde 

* contemni mereatur: quam cxceptionefn 

* refte nonnuUi adjiciunt/ 

Cocceius, chancellor to the King oT PrulHa, 
a lawyer whofe works have the greafeft repu- 
tation and authorityover all Europe, in his 
commentary on the above paffage of Grotius, 
exprefles himfelf thus: — ^ No's jure naturae 

* etiam pro defenfione rerum occldi fiirein 

* pofle ftatuimus : idque ex rationibus fupra, 

* allatis extra omne dubium ponitur, ubi fi- 

* mul probavimus evangelii legem jus hoc 
/ naturae, quod in fuo •genere perfedlum eft, 
^ non improbare, nedum tollere ; fed faltem 

* nobis inculcare pcrfedlius et generofiu^ 

* tGh ammittere rem fuam, quam jure fuo 
< cum internecione alterius uti/ And foon 
after he adds, * Quod jus arcendi injuria'm 

* non oriatur ex aliqua proportione, neque 

* ex qualitate injuriae, fed ex jure necefla- 

* rise defenfiones, vi cujus omnia mihi licent 

* fine quo jus a natura mihi concefTum etfi 

* minimum, et exrgui momenti falvum eflTe 

* non poteft/ 

And the fame great author, in his treatife, 
intituled, Introdudio ad Grotium illuftr,a- 

tum. 
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turn, in treating of 6e//um privatum^ holds 
killing to be lawful : * ^f- §i periculum eft 
' . mutilatipais membri, vel violationis pudi* 

* citiaci ii , periculum imminet accipiendae 

^ alapte^ aut mali iimilisi ii de defeniionc\ 
♦^rcrum noftrarum agitur, etiam fi fit res 
^ .minima.* . i _ 

The law of, England is al(b cxprefs upon 
this point ; Hawkins*, to confirm his pofition^ 
That one may kill another who attempts to 
kill him, fupports it by this argument : 'J? 

* -not he who attempts to murder me more 

* injurious than he who barely attempts to 

* xoh me ? ' Indeed that one may kill in de- 
fence of his goods in England^ is a propofition 
th^^t has been innumerable times illuftrated by 
examples in that country, - where robberiea 
arc extremely frequent. 

Neither was this ever doubted of in this 
country, and thatfo the law ftands is ad^iitted 
by the profecutors in their information!. • It 

* may be lawful (fay they) in defence of one's 

* -property, to kill a robber who felonioufly 

* endeavours to bereave him of it^ becaufe 

* without io doing his property may be loft.* 
And this holds not only of robbers by nighty 
but likewife of robbers by day. For though 
the ad. 1 66 1 diicharges the killers of robbers 

• Vol. I. p. 72. t Page 17, in fine. 

N H- 
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by night from putiifhment altogctfecTy what- 
ever the circiwnftances of the flaughtcr iriaj* 
be, it does not from thence follow, that the* 
killer of a robber by day i& to be puiliflied* * 
Such killing falls urider tl>e general exception * 
of the iftatute of cafaalv. homicide in fetf-de-PL* 
fences which by the ftatute cannot be capi^^ 
taSly punifhed,. thoiigh in particnkr eircum* 
ftances it: may be arbitrarily. ; 

The law of natitre, ars: has been afready*^ 
faid, is the law of every country, excepting* 
in fo far as it is inodelled and reftrifted by ' 
muhicipai ftatutes. Our ftatute 1661 is ftr* 
from abrogating the natural right of defence. ' 
On the contrary, it tolerates and proteiS^'it 
in the greateft latitude, and for that purpofe^- 
ufes the very general exprefSon of lawful de^ 
fence. It does not ufe the exprefEon mfeif^'^ • 
defence^ for that might be thought only ta 
cj^tend to the defence of the perfon^ ot life^ 
biit It • nfes the comprehenfive exprcfSon* of 
hmful defence y which extends not only to thb ' 
defence of the pcrfon and life, but ta the den ' 
fence of re^Htatlon and goods^i 

From what has been argued it is clearly "^ 
cftablifhed, that it is lawful to kill in defence* 
of one's goods ; and this propofition is not 
controverted in the^ information for Aeprth* 
fecutors, in which they endeavour to fhew,^ 
that it cannot avaiLtbe paheU becaufe of the^ 
particular circumflance^ of th& cafe : and theii: 

argu-^ 
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ar«imerit is *, * That no man is iiuitled t^ 
j*. Mil in defence of his property^ unlefs when 
'^^ke is atnacked with a fdi^aious im^ntion tx> 
J^ rob and bereave him of his property j but 
!f; where theperfon whoimakes the attack has 
^ c)early nofdpnipus intention, i^i^t only un«- 
;^ der an errqaeous ajnirehenfion of JfU^ ^qwn 

* right, commits a treipais upon the property 
^. qf his oeighboar^ an4 for which redrefsxran 
.1 eaiily be bad in a cqiiit of law» ia ib f(tr as 
,1 the ^arQ^ has been is^ure^^. ; The law of no 
f 4ivili2&cd coonay v^^ iq tbcfe cifcum*- 
> ibncesy allow a p^fo^ to kill anc^hpr under 
*,.tbe pretence of defeilding his property,* 
;Apd they aftenyards ^ply this pofition^to the 
|)refent cafe» as follows ; * It is plainj t)iat the 
/ depeafed.E^lhad no £aoh intention% He 
^ could not have been charged as being guilty 
^ of ielonyT if^ Je/a^ he h^d feiz^cl and 
.^carried off the panel'f gim: he did not 
]*! thereby fii^tend felonioufly to rob Slid be- . 

* reave the panel of his property, if e wa!$ 
^ led to n^ake the dems^ under the belief' 
/and apprehenfion^ that the law intitled hinoi 

* to make the feizurc Whether he .was 
f right or wTC4>g in that 4Kpprehenfi<)p» ifi to 

* the prefcnt ifiue very iipao^aterial. Jf be 
,^ wasmiftaken, all that eeuid be charged 

:* againfi lum, if he carried pff the guh, was 

' . ■ » 

♦ Informab p. «^ 

* a com<« 
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/hip's motive was not fucb, ivithput any pwpf, 
,which It i3 abip^v^tely inoipoiiible to br^g *is 
to intentioif^, i . t . 

Lprd )Egiii(itPli> 4t Jhias b^en already fh^wn, 
had no xigRt^ by the g^nue-law, to take tiiis 
gun; the nci^tter therefore comes to be triqi 
by the comfinpa law, and. by it, it is clearly 
^fma Ji/^cie xohho^y; ^ and, an ;indi£|;r»eirt for 
robbery miglit have been moft relevantly 
drawn agaiftft- his Lord(h^p ; apd, if he had 
deqiixrred to ibe relevancy upoji this> th^f he 
was entitled to t^ke the gun by the ga,QU>- 
law, that pleaj,. £or the, reafons above ?x** 
jj^nedi, i^pipft pcr^^inly wovdd have been over- 
ruled; At the fame t^oi^ itis poifiye^ qay 
^tighly.prpbal)le; that |lord Eglinton wouJd 
not have been foqnd guilty of robbery by ^^ny 
jury upon the abpyeindi^me^t^ for t^ cafe 
o£a panel is always favourable, and tjt>^ law 
ought never to be flretched againft himi and 
therefore the jury, in all probability, would 
have liilened to his plea,; t^t he had b^efi 
led to commit the violence from an efronewiis 
apprehenfion of the gan^e-law, and, froca 
dinerent circumftances, would have prefum^ 
that his motive, wa^s anxiety for prefervj^tion of 
the gamjC, a^d punifhincflLt of one whom he 
tpok to be a tr^nfgreiTor* But though it w^re 
certain that Lord EgUnton, \voul4 have, been 
thus gently dpalt with by a Jury, and t^xough 
it were clear t;h9,t fuch an equitable flretch ia 

6 his 



his favours wtre right; j^efr it does by no 
nfcatis thettfrom follow, that wliat was cer- 
tainly robbery in ftriCt law fllall be held by 
iittcrpretation not to • be robbery, in order to 
come at the panel's life. However excufabid 
and pfbper it mxy be' to niake equitable 
ftf etches and cdnftruftions, in order to fave a 
manV life, it would be unprecedentfed and 
moft unjuft to make Aich ftretcfresr ahd con- 
ilradions, in-order to take it. 

;Ht>weveri the' pandas dcfenecf will not hfe 
hurt, though it'ftiould be reckoned clear in 
point of law, that this was^ riot a robbery in 
'Loi'd Eglinton.- It is fufHcienti that it be aii 
unlawfuland^^^/r/ attempt' t6 take his pro-- 
perty froiii him*; and there can'l^e' no dbbbt it 
was that. It was what is calldd vis privata, 
by the Rbriian lai?^ ;' a trefpafs w et armis^y b^ 
the law of England, and what is called a 
fpulzie in the law of this country, and a fpiiU 
zie aggravated by the concomitant circumftace^ 
of forte and fear. 

The panel has no occafiort ta maintafn; 
iteit it is juftifiable to kill a man treipailing jpri-^ 
vately, clam; and by ftealth; but he doe^ 
maintain, and it is eftablifhed by the' autho- 
rity of all laws and lawyers, that itisjuftjfi* 
able, or at leaft excufable,' to* kill a trefpaftel' 
who ufcs violence. This is eveh laid'd»v\^A'bj^ 
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5 'aa iile fit Irrq^aris qtu hominem Occident, 
/ noa ad proprid^ vks necefiariam defenik>- 
^ nem, fed; ad j>atrimonii & rcrum tutelara> 

* & fane probatur hunc npn effe irregularem> 

* quiaUcitum eftcuique defeodere proprias 
'rts, et ad earum neceffaiiam,defenik>nciii 
Vhormnem inv^forem oc(?idere: .nerop^ eo 
^ cafu quo res aliterdefcndi non; poteft ab in-* 

* vafipne et rapina/ He then proceeds to 
ilate fbine doubts and difficulties^ which he 
clears by ftatirig different cafesrj two of which 
are very much to the prefent puf pofc : Pro-* 

* ppnittir ea fpecies in qua contmgit homici- 
^ dium ad necefTariam defenAonem rerumi nd 

* ab aggreflbre capiaivtur ; & profefto lieitum 

* eife hoc homicidium^ deducitur ex muUis^ 

* qux fuperius addufita fuerej: pmffitirii , ubi 
< raptor bonorum d^fendentcm r^$ propria^ a» 
Srapina, vult oiFendere quo ad per^nana;, 
^ quemadmodum frequentiffime accedere po^ 
*. terit : nam cum quis a raptore d^endit r^$: 

* proprias, aut raptor abftinet a rapina^ ^ tunc 
*^jam nullius occifionis adeft cafu», a»t ipfc 
*,.contendit, ad hue invito defenfore, res ra--; 
f pere, non poteft ea contentio expe^iri abf-, 

* que injuria & damno perfonali defenforia, 

* idcirco homrcidium inde fecutum pertiAet 

* ad defcnfionem perfoiice fimul & rerum/ 
-This is in point to the prefent cafe, foC' 

the panel's property was annexed to his per** • 
fon, and fo both were, and could not. but be, 

at- 
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attacked at once. Had Lord Eglinton got 
hold of the panel, k is clear he muft, and 
would have mal-treatcd his perfon, in order 
to get his property from him; and his 
fending for the gun demonftrates, that he 
was refolded to lAafter and deftroy the perfon^ 
in order to tiake the property. There is very 
good rcafon for holding, that it is culpable 
to kill a trefpafler by Jiealth, and that it is 
jttftifiable to. kill a trefpajSer by violence, from 
the former there is no danger, but there - 
is from the latter, efpecially, if paflion and 
refentracnt give rife to the trefpafs, and if the 
property vehkh the trcfpaffer vsrants to take 
be a weapon ; which was the cafe here. Lord 
Eglinton was, and could not but be in the fire 
and fury of paffion ; anxiety for the preferva- 
tion of the game w-as his foible, and he muft 
have been provoked by the panel's imagined 
tranfgreffion upon it. He muft have been 
greatly irritated by the panel's refufing to give 
ttp his gun, and heated to the utmoft pitch 
by the panel's threatning to {hoot him rather 
^han give it up. Indeed, this is but too evi- 
dent from hi» Lordfhip's expofing himfelf fo 
long to a loaded fowling-piece, which the 
•indidment fays was cocked, and prefented at 
him, and the excefs of his rage is put out of 
all doubt, by his fending for his own gun to * 
fhoot the panel. The panel, therefore, had 
all the reafon in the world to exped, that if 
O 2 his 
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his Librdfliip got poffeffion of the panel!s gun, 
Jie would have put him to death with iti 
He had not indeed reafon to expeft thisi 
when Lord Eglinton came firft.up to bimi 
iand demanded his gpn ; and it is to that 
period that part of the declaration menti- 
oned by the profecutors refers; * but, he 
had all the reafon in the >yorld to expedl it, 
after his Lordfliip had been irritated and pro- 
voked by the circumftances above-mentioned; 
and the panel, if neceffary, can prove, that 
Lord pglintoh fometimes- beat people witfa 
their own guns, after Jie^ had taken them; 
what then would he not have 4one.to thd 
panel who had fo much provoked Ijim? ' 
The Engli(h authorities are likeways clear 
for the panel upon this point. § TiiUs 
Hawkins,. ^ Neither can a ^man jujii/y the 

* killing of another in defence of his houfe, 

* or' goods, or even of his perfon, from i 

* bare private trefpafs ; an4 th^frefore, he 

* that kills another, who, claiming a title to 
. * his houfe, attempts to enter it hyjorc^ and 

* {hoots at him, or that breaks open his 

* windows, in order to arreft him, or that 

* perjijis ih breaking his hedges, after he iS 

* forbidden, is guilty of man-Jlaughter. And 
' he who, in his own defence, kills anotheri 

* who aflaults him in his own houfe. in the 



• Infor. p. ^2, § Vol. L p. 72. 
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f day-time, 4nd plainly appears to intend tp 
f beat him,, only, is tguUty of homicide^ /} 

* defendendoj, , for which he forfq,ts his good^, 

* but is pfirdoned of CQurfej yet, it feemV. 
■\ that a private; p^rfon, and, afortiorij aa 
f officer of jqftic?, who happc^ns i^avoid^ibly 
f to kill anothei; in epdeavoqring to defend 
^ himfelffrom, br fupprefs dangerous rioters, 

* may ji^ftify the fa<ffc, iqafmuch as he 

* only does his duty iij aid of public juf- 
! tice/ 

Here it is moft juftly laid down, that kill- 
ing a trefpaffer by force, though perhaps not 
^riaiy juftifiable, is at leajft cx<:ufable, fo as 
to be held only manflawght?r, the puniih- 
ment of w:hich is elufory. This paffage. is 
much more accurate than that ^ quoted by 
the profceutors from an after-part of the 
book, which at firft will appear to be in- 
confiftent with t^e former : but it will not 
appear to be fo upoft readipg the whole paf- 
jfage, of which the profecutors only tranjfcribc 
a part, becaufe of the limitation it contains, 
and the authority upon which it is grounded, 
which is a paflage in Keylynge -f* , which fup- 
pofes the trefpafs to be already done, and 
. confirnis the diftindtion above eftabliflied 
between redrejjing and preventing. 

• Jnfprm. p. 19. \ P. 131.' 

6 * The 
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. The laft authority the panel fliall quoto 
upon this point, is a very capital one, being 
no lefs than that of Lord Chief Juftice 
Hale; his words are, ♦ 'If a man conies 
f to take my goods as a trefpajfsr^ I may 

* J^¥y ^^ beating of him in defence of 

* my goods, as hath been (aid : BUT IF t 

* JCILL HIM, IT IS MAN-SLAUGHTER.^ 
What anfwer can the profecutors make to 
tbis^ or what anfwer tp the decifion of this 
court in Maclean's cafe, which goes upofi 
the fame principle ? 

\ The authorities quoted from the law of 
England by the profecutors do not in die 
leaft impugn* the. above dbdtrinc : on the 
contrary, they fupport it, Fofter fays, ^ The 

* injured party may repel force with force ih 
^ d^ence of his pcrfon, habitation, ot prtj^ 

* perty^ againft one who manifeftly in- 

* tendeth or endeavoureth, with violence or 

* furprize, to commit a known felony upon 

* either/ The panel f^ys, that Lord Eg^ 
lintOndid attempt, with violence and furprize, 
to commit a known felony upon his property. 
JBut fuppofing it was only a trefpafs, where 
hath Fofter (aid, that the killer of a violent 
trefpaflcr is guilty of murder? Blackftone's 
doctrine is the fame with his* 



♦ Pleas of the Crown, vol. i. 48. C. in fin. 
f Inform, pi 18/ ' 
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As to the authority of Puffendortf, which 
the prpiecutors refer to^ upon examination it 
will be fouod to be againft theixu In a paf-^ 
fa^ previoua to that quoted by the proiec«i«^ 
tors^ he expreflea J^imfelf thus : * Mais^ lors 
' q«te ces votes de douceur ne fuffiient pas 
^ poiir HQus railver, ou pour n«is mettm en 

* furet6» ilfauteo venirauixmains* Enco 
^ cas la, fi Vaggcefibur continue malicieufe** 
^ ment a nou9 infulter, fans etce toudii d* 
^ aucun repentir de fes oaauvais. defieins qui le 
« porte a voujoir deformais viirre ea paiK avcc 
*' nous J on peut le repouffdr cfe touteis £es 

< forcjes ^1 le tuant memc, sll eft befoinr; et 

< ce)a QOR feulement lors qu'il attaque direc--* 
^' tement notre vie, mais encore s'U >ne veut 
f que nous bjattre, nous nKurtrir^ ou n^usr 

* priver dequelquc menibre qui ne (bit ^^pas 

< abfoluement neceifaire,^ ou nous depvuiMier 
•- de notre bien : Car t>a n'a aucune afiurance, 
^ que de commencemens il n'cn viendra pas ^ 
^ plus grandea injures ; et des la xju^n homme. 
*. fe declare notre ennemi, comnie il le fait 
^ en nous iafultant ian9 nous en teoioigner 
*' enfuite aucun deplaifir il nous donne en 

* tant qu'en lui eft, une pleine, et entiere 

* pcrmiflion d'aglr contre lui de toutes nos 
' forces, fans mectre aucunes bornes a notre 

* juftc defcnfe/ 

• BarbcjrracV PuiFcndorfF, Droit iti Gens, p. 256. 
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This he holds to be. the law of riatdrt | 
and though indeed^ id the pafTage quoted b^ 
the profecutors, he feems to think it ought 
to be fomewhat limited in d ftite 6f fociety i 
yet it is plain his limitation chiefly points at 
the redrefling or revenging wrongs already 
done ; for he admits the right repoujfet ot 
depelkre^ivi order to prevent an irreparable 
lofs : what he reckons fuch, he does not fay.' 

But, with great (jibmiflion to him, if thd 
lavv of nature ftands as he fays in the firft pa- 
ragraph,* there is no foundation, even in thd 
facial ftate,' forlimiting the right of prevent- 
ing, wrongs: for the lavv of natUre is thd 
eommon law of every country, except in fd 
far as already faid^ it is modelled and re-*^ 
ftrifted by the; municipal law. However/ 
be his opinion what it may, it can never be^ 
put in oppofition to the accumulated autho- 
rities above ftated of the moflr eminent Ger- 
man: and Englifh Lawyers. Befides he- hajf 
no where ^d, that homicide in defence of 
goods is murder, and not manflaughter;' 
This, in a fubfequent paflage, be leaves in-* 
tirely to be regulated by the municipal laWs' 
of different countries j and to be fure, from* 
what he fays in the firft paflage^ he thought* 
there was nothingimmoral inkilling in defence * 
of goods, nor any thingimproper inlegiflatures* 
regulating defence in what manner they think 
expedient i^ and to thefe regulations, he fay§, 

their 
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llicir fubjcflis (hoold conform; * * Mai« 
^ c}aos une {oei^ti civile on h V pas a 

* beaucoiip pres une liberte aufli et^idue de 

< defendre ks biehs, ^ main arm^e^ et la raifoil 
^ en eft-ctaire. , Car fi pour la moindre in* 

* jure on pouvoit en vcnir i dcs adles de hoi* 

* tilite contre un cbncitoyen> ce feroit une 

* fourcc de- troubles ct de dcfordres perpe^ 

* tttds. On ne doit done ufer de ce droit)- 
» qu'autant que la conftitution du gouvcrn- 

* ment civile et les loix particulieres de Tetat* 

* ntius Ic permet^tent. Ou quoique Ics legif- 

< latetirs puifTent lailfTer i chacun tine pleine 

* libertiS de repouffer un aggreflfeur jdfqu'i 

< lui rendre un plus grand mal que ceiui 

* qu'il vouloit faire^ cepcndant ils defendent 
^ d'ordinaire aux particulier de fe porter aux 

* derniers extretnitez pour ne pas fe laiffer 

* ravir une chofe qui n'eft pas irreparable/ 
The law of this country, it hafe been al^ 

ready proved, permits homicide in defence^ 
in the utmoft latitude ; and indeed it would 
have been very unnatural if it had not ; as 
otherwife the men df the moft generous fpirit 
in it muft have been enfnared, and its beft 
blood injuftly (hed on the fcaffold, becauie 
of the praferoidium Scototum ingenium^ which 
has always imprefTed them with a high fenfe 
of honour, and impelled them to quicknefs 
of refentment % on which account, the motto 
pf the country is nemo me impune lacejfet^ 

• Pag. 273. 
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The profecutors arc pkafed to obfcrve^ 
that if the pfeilers -f- 'doftrine were {olid, it 
Would follow, that Lord Egiintdn might 
have been juftified for -killing the panel, id 
' attempting to come upon his Lordfhip's^ lands 
againft his will. 

• To this theepanel anfwers, that fiippoflhg 
his Lordfhip to have had a title? to hinder the 
panel from comihg upon his lands, a homicidfe 
committed by his Lordfliip upon him, (b trefi- 
paffing, would have been murder, or juftifiable 
or excufable homicide, according to circum- 
ilances. If the trefpafs had been done by ftcalth, 
the homicide would either have been mur- 
der or homicide highly culpable. If ^ont 
violently with danger, or offence to his 
Lordfhip's petfon, the homicide would either 
have been juftifiable or excufable homicide. 

* The profecutors are likewife pleafed to 
fay, that if an heretor, who is not well ac- 
quainted with his marches, (hould atceilipt to 
poind his neighbour's cattle, which de faSio 
were not trefpafling upon his property, it is 
impoffible to maintain that a homicide com- 
mitted upon him, by the proprietor of fuch 
•cattle, would be juftifiable, though {he cattle 
really were upon their matter's ground. 



t Inform, p. i6. ' ♦ Inform, p. 17. 
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To this the. papel anfwers, that it is per- 
fc&ly clear, t|iat if fuch poinding were at- 
tenipted by force, and the poihder warned of 
of his danger, t]|ie homicide would at lead 
be exca£ible, fo as to amount to no more 
tha^ inanflaughte^. 

, The uarrpwncfs of this cpuotry has pre-. 
ve&tedfuch cafes from occurring in it; but,in» 
J^nglaod many fuch c^fes have happened, and 
io-£ngla|id.hQmici(de in cafes, much narrower, 
than any of thi? cafes above put, has been. 
^4Jvdg$d to be tna^pikughter, as vvill appear 
fjTQn^ the following authorities, Hawkins 
jijftly fet forth, that, * * the killing of an 

• O^ceff WQul4, in fome c^fes, he man- 
*;,fla(Ughter only. Where the warrant upon 
* /which he. a^s> gives him r»Q authority to 
^ ♦f r^ft the pj^rty i as where a bailiff arreft^ 

• J-- S. ^ baix^net, who never was knighted : 
*/ tvh^re a good warrant is executed in an^ 

• Unlawful ^vxner ; as if a bailiff be killed 
*y in breaking open a door. or window tq 
1 ^rreft map j or perhaps if he arrefl one on 
1 a Sunday, fince 29 Car. 2. chap 7. by which 
1 all ftich arrefls are made unlawful/ 

To the fame purpofe Fofler, -whofe autho- 
rity the profi^cutors acknowledge, J ' In 
^ the cafe of arrefts upon procefs, whether ' 
^s by writ or warrant, if the officer named in 

^Pa^c 86. X DiC 2. c. 8. $ 7, 8, 9. 
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f \hepracefs give notice of his authority, and 
f refiftancc is made, and the officer killedj^ 
^ it will be murder ; if in fadk fuch notifica- 

* tion was made, and the prooefs legal; for 
f after fiich notification, the parties oppofing 

* the- arreft adted a^ their ownperil.'* 

* t have faid above, by way of caution, 

f if the procefs be legal; but I would not' 
^ be underftood to mean any thing more than 
f provided the procefs, by writ or warrant, 

* be not defedive in the ffame of it, and iffiie 

* in the ordinary courfe of juftice from a 

* court or magiftrate having jurifdidion of 
f the caf^. But if the procefs be defedive 
^ in the frame of it, as if there be a miftake 

* in the name or addition of the perfon on 

< whoni it is to be executed; or if the name' 

* of fuch perfon, or of the officer, be inferted 
I without authority, and after the ifluing of 
' the procefs J or the officer exceedeth the 

< limlt3 of hi& authority, and is killed, this will 

* amount to no niore ^han manflaughter in 
^ the perfon whofe liberty is fo invaded/ 

Theft authorities affi:>rd a good anfwer to 
the cafes put for the profecutors, and an in- 
vincible argument for the pianel in this affiiir. 
t^or the m6ft favdurabte light in which Lor^ 
Eglin ton's attack can be viewed, is that of 
in unlawful or' erroneous private arreftJ 
Now, if hpRii^ide in defence againft an er- 
tqneoiis publiq^ arreft be cxcufable, much 

more 
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fftore fliuft homicide be excufable in defence 
againft an erroneous private arrcft. And it 
U clear, the doArine of the law of England 
on this point is moft excellent good fenfe; 
for he who attacks ianother's perfon or pro- 
perty with violence, does it at his peril. If 
the attack was warranted by hw, the hbmi-r . 
cide will be murder ; if not, the homicide 
will be, and ought to be, no more than man- 
llaughter. This is ftill clearer in violent 
private arrefts or tref|)aflcs. Mankind, nO: 
doubt, ought to curb their paffions, and it 
is one of the chief objeds of law to re- 
train theni : but then the paflion of the ag« 
grcflbr is the arigo malii that neceflarily 
roufes the paffion of the perfon attacked, and 
the (hewing fqme indulgence to his paffion, 
can have no bad effeft in fociety. On the 
contrary, it has a manifeft tendency to pre-? 
lerve^ good order and peace, by affording an 
immediate and efFedtual check to lawlefs 
aggrefibrs. 

As to the ar^mcnt drawn from the pro- 
perty in queftion being but a gun, and con- 
fequently of no confiderable value, there is 
nothing in it. A profecution for theft. would 
have lain againft any perfon who had ftole 
this gun, or who had robbed the panel of it** 
Indeed, the violent taking away from theper-^ 

♦ Hawkins, vol. I. p. t;^ 
6 tfon 
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Ifen'oF another goods of any value*, and patf<: 
ing him in fear, is robbery. However, if the: 
vialue were to enter into confideration, that 
would^ not avail the profecutorfii for the gun> 
was very valuable. 

But the value jdoes not at atl enter into 
confidersftion, for this, atnong other reafoas, 
that the^ value of a fubje<5t dcp^ds upon the^ 
op'iniflrt and affbftion, of the proprietor'; an^^ 
this hdds. in all, forts of property -f:, in im*: 
xfirtveables, moveables, and aninmls^ for which,' 
Ae ^roprietot may have, asd commonly ac-» 
tually has J an infinite greater value than in^ 
dil^f erit perfons . This ia called- the prettum 
^eSkniSj and takes its riie froni the ayociatitm 
^ ideas whith has a great efFcQ: upon the hu-? 
Irian mind. Hence, a man has a pretiun 
iffiSiioyiis for the farm in which he was bora^ 
0t has cultivated himfelf. 

Ih the fame way a man has zprttiuin affi0i^^ 
9tth for an animal he has bred up and che-* 
rifhed. This is beautifully illuftrated in Na- 
than's parable to Ddvid J : '^ He- came upto, 
^ him, and faid unto him', Th^re were twa 

* men in one city, the one rich and the other 
i poor. The rich maa had' exceeding many 

* flocks and herds, but the poor man had no-^ 

* thing fave one ewe- Iambi which he had . 
f boiight and nourifhed up, and it grew up. 

* See Locke's Eflay, Bjook a. c, 83. 
X 2 Sfica. ch. xii. Vcr, i. etfeq. 

f toge* 
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* together widi him and his children ; it did 

* eat of hia x)wn meat, anddiiank of hisown 
/•cap, and lay. in bis boforri, and was unto 
^ rhiion as a daughter: and there came .a tra*- 

* iVeUer unto ,the rich man, and heifpargd to 

* take of his own flock and of his pwn .herd 

* to drefs for the wayfaring man that was 

* coHie -unto him ;- but took the poor man's 

* lamb .and dreffed it for .the man that was 

* come to -him. And David's >nger xwas 
^ greatly kindled againft the man j and he 
' fwd to Nathan, As the Lord Irveth, the 

• ' man that hath done this thing fhall furely * 

ThiS'is a decifion of a Judge after God's 
.own ihpart, which proves that the value, is 
immaterial ; and if th$t judge, thojught it was 
juft to punifli the rich man with dfath, jftcr 
jbe had taken away the Jamb, he alfo muft 
,have. thought itjuitia jthp^poor man to have 
refifled the rich man, even to the laft ejc^ro- 
mity, in defence of the lamb. 

.And even for trifling moveables rnen have 

the fame pretium affeSHflnis. There . are few 

perfons who have not had in their pofTeffion, 

! jfome time or other, moveables whic^ to them 

-were of ineftimabl? vajue from the aflociation 

,of ideas, though to, others they would appear 

trifling, fuch as.a ring* a cane, &c. This 

feeling was well . poderftood by an ?iu:thor 

:juftly.cclobrated for his knowledg? of human 

nature; 



nature; and upon it one of his moft mattttlf 
performances is founded, the cataftrdphe be* 
ing accompliflied by the lofs of a^iandker^ 
chief. He introduces a huiband giving hi% 
wife a handkerchief, with this folemn ia« 
ftruSion: 

Make it a darling like your precious eye ; 
i^o lofet or give t anvay werejucb perdition 
As nothing elfe could match. 

The panel had the fame feeling and pretium^ 
affeSlionis iot his gun, which was a valuable 
one and an old companion ; and the circunr- 
ftance of his being an old foldier contributed 
much to make him determined rather to part 
with life than with his gun. Every foldier. 
reckons it the greatefl: diigrace to have his 
arms taken fronn him ; no wonder thea 
the panel thought, with regard to his gun^ 
that 

51? lofe't or give*t away werefucb perdition 
As nothing elfe could match^ 

As to the argument, that the law ought not 
to allow killing in c^efence of property, be- 
caufe that may be recovered by legal proceffi, 
there is nothing in it either. 

The legal remedy, in pfder to obtain refti- 
tution and reparation^ muft and cannot but 

be 
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be extremely defedtivc 5 unlefs the robber or 
trelpafl'er pleafe, it never can give reftitution, 
except in the cafe of unmoveables, fuch as 
land or houfes; and even thefe the invader 
may damage irreparably, by deftroying the 
planting on an eftate^ the paintings and orna« 
ments in a houfe, &c. but in moveables, 
after the poffeflion is taken away, the property 
is for ever gone, unlefs the robber or trefpafTer 
pleafes ; for he may put them away or de- 
rjftroy them j it is only in things called fungi- 
ble, fuch as money, that reftitution cam cer- 
tainly be got. 

And, as to reparation by damages and cofts, 
they are very feldom given to the full extent, 
and a pretium affeSHonis is never allowed *. 
Sextus quoque Pedius ait, pretia rerum non 
ex afFedlione, nee utilitate fingulorum, fed 
communiter fungi. Itaque eum qui filium 
naturalem poffidet, non eo locupletiorem 
efle, quod eum plurimo, fi alius poffiderit 
redempturus fuit. Nee ilium qui filium 
alienum poffiderit tantum habere quanti 
eum patre venderc pofTet. In lege enim 
aquilia confequimur et amijijfe dicemur, 
quod ut confequi potuimus, aut erogare co- 

gimur/ And, as to cofts, it is well 

known th^ are fo taxed by all courts of juf- 
tice, that the party prevailing never gets all 

* I'' 33- Pr* ff* ad leg. ad AquU. 

Q^ that 
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*hat he has difhurfed in perfonal expences and 
other articles : arid hence an Engliih fatyrift -f* 
introduces a man faying, ^ That he had been 
* ruined by a decree which he had obtained 
*' in Chancery, with cofts/ From all which 
it is evident, that the law cannot give refti- 
tution ; fo that when a moveable is ravifhed 
from a man, all that renfKtins with him is a 
claini at law for a thing of a different -nature, 
viz. compenfation by a fumofmoney, which, 
for the moft part, is inadequate. 

Befides, in a free country, the law is, and 
muft be extremely tedious and expenfiye. In 
Turkey, it is believed, the panel might have 
recovered hisguHj or the value of it, in zhw 
hours, and at the expence of a few ihillings : 
in this country, it is perfedly clear, that 
Lord Eglin ton might, and in all probability 
would, have put the panel to the trouble of a 
litigation for two years, and the expence of 
L. 200 fterling, before he got either gun or 
value : a procefs might have been brought for 
it, no doubti before the fherifF, and might 
foon have been ended before that judge; but 
then it was removeable by advocation into 
the Court of Seflion, and from that court, by 
appeal, to the Houfe of Peers ; and it is a 
moderate computation to allow but two years, 
and L. 200 fterling for the endurance and ex--^ 

t Swift, 

pence 
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pence of fuch a courfe of litigation, which, m 
all probability. Lord Eglinton would have car- 
ried through on account of his anxiety for the 
game-law, and other circumftances. We have 
feeo, not very long ^go, all that courfe of litigai- 
tion run for fubjefts of ftill lefs valuefhan this 
mufquet. Not many years ago a. queftioh 
^bout a rolling-ftone" was litigated before th'e 
Sheriff, and afterwards removed into the 
'Court of Seffion by advocation. The fad, 
. ^it is believed, appeared to be, that a large 
'rough ftone had been wrongoufly taken by one 
perfon from th<^ quarry of another, and fhapeti 
into 4 rolling-ftone, and the queftion was, 
.whether the proprietor of the quarry had an 
aftion for the rolling-ftonp, or only the value 
of the ftone . in its original ftate ; becaufe of 
the fpecification by which it had been f^fti- 
loned from a block unto a roller; this was the 
Tubjedl of a hearing and informations, and the 
court, it is believed, very juftly decreed that 
the. plaintiff ftiould recover 5s. and the de- 
fendant retain the ftone. 

This caufe did not go to appeal ; but a quef- ' 

tion about a Highland ox *, notfo valuable as 

the panel's gun, was not only obftinately liti- 

-gated before the court of Seffion, but an appeal 

taken and profecuted before the houfe of 

' * 1746. M*Farlane againft Mr. pier. SecBlackft. Com, 
b. 3. c. 24. par. I. n. 9. 
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Lords, and the plaintiff having only got three 
guineas as the value of the ox, but no cofts^ 
fuifered greatly by the vidory. 

The panel by no means mentions thefe 
cafes with a view to refledt on the law of this 
country, which he is feilfible is as efficacious 
and expeditious as the law of any free coun- 
try can be : but the law of every country 
muft be defe(3:ive, and the law of every free 
country muft be tedious and expenfive^ 
hence, it is a maxim that beatifojjidentes ^vfYiich 
is emphatically tranflated by an old proverb, 
mentioned by Lord Stair, * Poffeflion is nine 
^points of the law:' and therefore, fuch 
being the nature of legal remedies, it would 
be abfurd and unjufl in the law, as argued 
above, to fuperfede the natural right of de- 
fence againft violence, which is a complete 
and effeiftual remedy, and oblige perfons at- 
tacked to fubmit to injuries, and betake them- 
felves to a remedy almoft always inadequate 
and incomplete. 

What has been argued above will. It is 
hoped, fuffice and fatisfy as to the right of pri- 
vate defence, in order to prevent a robbery or 
trcipafs upon property. ^ 

The panel comes therefore to the next cir- 
cnmftance in his favour, under this branch of 
the argument, viz. That the defence here 
was lawful, being 'njade in order to preferve 
his honour; for the j^anel holds it to be clear 

and 
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alid notorious, and what every man's feelings 
muft evince, that the forcibly taking a man's 
gun from him is a moft atrocious injury and 
aflfront, as it implies and exprcfles the greateft 
fuperiority and contempt on the part of the 
taker, and the utmoft meannefs and pufillani- 
mity on the part of the perfon who fuffcrs it 
to be taken. 

The profecutors in anfwer to this contend, 
that honour is not a nomen juris ^. 

This is a miftake, as the panel is advifed, 
and all the lawyers which the profecutors 
themfelves quote upon other points, are 
agreed againft them upon this. Thus Clas^ 
Tus in the place above quoted; ^ Idcmque 
< et multo magis dicendum eft, quod liceat 

* alicui alteram intcrficere pro defenfione pro- 

* prii honoris, nam periculum famae aequipa- 

* ratur periculo vitae/ In the fame way Puf- 
fendorfF : ' Comme prefque tous les peuples 

* du monde mettent Thonneur au meme rang 
^ que la vie, on a la raifon de foutenir que 

* chacun pent auffi le dcfendre, en tuant 

* nieme celui qui veut le. lui ravir/ And in 
the fame way Carpzovius : * Ccffit quoque 

* poena gladii in homicidio neceffaria, quod 
^ non dolo fed coad:e ob vitae, corporis, bo-- 

* noris^ facultatumque defenfionem commit- 
f titur/ For the fame reafon, Grotius and 

* InformaCr p. la, 
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Cocccius, ahove-mentioned, hold it lawful 
to kill in order to avoid a kick or a blow ; 
and fo likewife fays Hawkins in the paffage 
aboyc recited, where many authorities are 
quoted. 

-The profecutors were pleafed to proceed to 
obferve, that it was * * rather too ludicrous 

* to fay, that a man whofe former' rank in 
^* life was no other than that of a common 
' foldier, and who at prefent is an inferior 
^ officer of excife, was in honour called upon 

* rather to take away the life of his fellow 

* creatures, than yield the poffeffion of his 
^ gun/ 

But with fubmiffion, the obfervation upon 
the panel's rank and office in life might havfc 
been fpared; it is of the middling kind, and 
it did not, nor could not deprive him of the 
title he had to be treated like a gentleman ; 
that he had fuch a title is moft certain ; he 
was the fon of a gentleman ; as well born 
as any in Scotland. It would.be very hard 
Aipon the gentlemen of this country, many of 
whom, though of very ancient and honour- 
able families, have but fmall eftatcs, if their 
fons were to be degraded from the rank and 
confideration of gentlemen, becaufe their fa- 
thers, on account of the res angujia domi^ 
or the expence attending a numerous family, 

* Inforai. p. 12. 
2 were 



were not able to breed' them to the mod: 
lucrative and honourable employments. He 
who is born a gentleman, and has not mif- 
behaved, is entitled to be treated as fuch* 
whatever his circumftanCes may be. Belifa^ 
rius, even when he begged, did not forfeit 
the charader. But whether the panel be a 
gentleman or not is really of no confc- 
quence; for he is a Britifti fubjedt, and, as 
fuch, entitled to refent and refift every attach: 
accompanied with injury or affront, even 
fron^ the greateft lord. 

The profecutors next proceed to argue that 
the panel's behavipur upon the occafion was 
difhonourable ; for that if he had been a man 
pf honour, he ought to have done one of two 
things ; and firft, they fay, he ought ^ to have 
f laid afide his gun and engaged with the 
^ Earl upon equal terms/ 

This is indeed too luoicrous i for it means, 
if it means any thing, tJi^t the panel fhould 
have given up his gun, or allowed it to have 
been taken by Lord Eglinton or his fervants, 
which muft have been the confequedce of 
his laying it afide, and then offered to box 
Lord Eglinton. Now, fuppofing that an 
offer to box was proper for a man of ho- 
nour, 'yet it would have been very unrea- 
fonable to have required the panel to do fo j; 
for Lord Eglinton was the younger and 
ftronger man, fo that the panel would have* 

been 
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been no match for him, as he, though na- 
turally a ftrong man too, is advanced in years, 
and afflifted with feveral infirmities. 

* The other alternative which the pro- 
fecutors give the panel is, ^ He ought to 

< have challenged him to fijigle combat, and 

* have waited till the Earl was properly 

* armed for that purpofe; but when in place 

* of following, that courfe (which might 

< have been expeded from one who pleads 
^ the point of honour) he. pours a loaded 

* ipufket into the bowels of .a man unarmed 

* and totally defencelefs, the adlion muft be 

* condemned not only as barbarous and cruel, 
^ but as moft diftionourable/ 

This argument is purely rhetorical, and, 
like all the other arguments of the profecu- 
tors, calculated to lay a fnare for the preju- 
dices of mankind. Had the panel, when 
Lord Eglinton came nrft up to him and gave 
him bad names, im^ntly fired upon him, he 
would have adted very improperly. But the 
pan6l did not do fo : he endeavoured to pa- 
cify his Lordfhip with a foft anfwer to no 
purpofe; he even, when his Lordfhip ad- 
vanced upon and aflfaulted him, did not fire 
his piece ; he threatened to do fo in order to 
intimidate, but he did not execute his threats; 
he fled from before his Lordfhip ; (which 

* Inform, p. I2. 
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by th? by is more than many lawyers hold 
he was obliged to do) he retired for 1 20 yards, 
till he could retire no more. If he did fire, 
wh^t made him do fo ? — His fall. It is plain 
froqiL the circumftances of the cafe, that he 
did not fire the piece fo long as he had the . 
ufe of his limbs or his temper -, but when 
deprived of both thefe, when irritated by a . 
fall which was occafioned by an unjuftifiable 
attagk, if he did fire the piece, it was nei- 
ther diflionourable nor murder in the eye of 
theliw. 

The panel now conges to the laft circum- 
ftaqce under this head, viz. That he afted 
in defence of his life ; and this the panel ap- 
prehends can admit of no doubt,^for it is not 
difputed, that, before the panel's piece was 
fired. Lord Eglinton had threatened to fhoot 
him, and fent. his fervant for his own gun 
for ^hat purpofe, and that the fervant with 
the gun was come up within two or three, ^ 
yards of Lord Eglinton ; after that, either 
the panel was in periculo vita conjlitutus^ or 
clfe that expreflion has no meaning. 

It is faid for the profecutors, that Lord 
!^glinton*s gun was not loaded \ but how 
could the panel know or fufpedt that to be 
the cafe ? Whether it was fo or hot he cannot 
f^y, but certain it is, he believed, arid ha4 
all the reafpn in the world to believe, that.' 
;t was loaded,, and that it was fent fqr ir^ 

R order 



prder to be ufed for the declared pufpofe fi^ 
which it was fcnt. Upon what principle 
can it be maintained, that the panel ought, to 
have waited, till Lord Eglinton got tb* gun 
into his hand, in order that he nright be in a 
<:apacity to put the pancj to death ? How. 
would that circumftance have made any dif^ 
fcrence ? Suppofe the panel had fhot him in 
that fituation, it might ftill haye been pre- 
tended, that Lord Eglinton would not have 
fired his piece. At that rate the panel muft 
have waited till Lord Eglinton fired at him; 
and if, after that, the panel had killed 
bis Lordfhip, the profccutors would have 
had a ftill better argument againft him, 
becaufc, after his Lordfliip's fire was over, 
it is clear the panel was in no danger of be- 
ing (hot. . • ' 

But the truth is, that it Is only when the 
beginner of the quarrel bas killed the peribii 
attacked, and pleads that what* he did 
amounts to no more than manflaughter, that 
it is requifite, it (Kould appear that parties 
jfought upon equal terms. But when the' 
pcrfon attacked kills the aggreffor, it is not 
incumbent on him to ihew that they were 

Srccifely on equal terms, it is fufficient if he 
lew that he was in imminent danger, Jiif^ 
Jicit terror drmorum^ *5o fays Gail, and all 

♦ Dc Pace publica. I. 16. n. 5, €t fcq, 

the 
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the reft of the doftors; and common fenfc 
Jtays the fajne thipg; nay, even terror 
'nrmorum is not neceiTalry, as appears from the 
paflages above quoted from Catpzovius and 
Gomez; and the authorities referred to by 
Hkem. Carp2ovius> to the pafTage above quoted^ 
adds, ^ Nee enim paritas armorum in mode- 

* taminje inculpatas tutel^ tam exafte ct prae- 
^ cife exigitur pro ut late deducet ct probat 

* (here he cites a multitude of authors). 
' Qjiin imo cum artnorum fimilitudo et aequa^ 
'^ lita^ in asqiuilibrio civili conii(lat> cut le2 

* certa dari nequit^ potius gebmetrica quam 

* arithnietica proporitione, ct ex circumftan- 

* tiarum qualitate diligenter infpeda et per^ 
^ penfa seftimanda erit* Ita nimirum ut fi 
' bfenfus abfque validioribus armis quse in 
^ promptu habet, faluti fuse confulere queat 
^ innoxie, tunc imparia arma deponere ct 

* compar telum fi quod in promptu eft arri^ 

* pere debcat : At fi incontinentia periciilo 

* in mora cxiftentci comparari ftatim par 

* telum nequeat; aut e videos immineat pcni- 

* culum, puta quod quis adeo fubito invada- 

* tiir, vel aggrcffor lodge robuftior et fortibr 

* fit, vel invafus ih niagnds dugnjlias fuerit 
' redadusi ttinc etiam ARMIS INERMI 

* refiftere licebit.^ — Does not every word of 
this apply diredly to the panel's cafe; ifr 
clearly does ; and it is moft incontrovertible, 
ihat the panel was in periculo vita conJittutus\ 

K 1 and 
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and as the relevancy of this defence is ad- 
mitted by the profecutors, there can be no 
difficulty to fuftain it. 

It is fet forth in the indiftmcnt, that the 
panel fired at the Earl, ftanding unarmed, • 
within two or three yards of him, and. 
fmiling at his accidental fall; which laft 
circumftance, it was faid, muft have fatisfied 
the panel that his Lordfliip would have done 
him no hurt. 

The panel has not the leaft recolledlion of 
feeing a fmile on the Earl's face that day ; on 
the contrary, it difcoyered all the fymptpms 
of the utmoft wrath and fury ; however, if 
his Lordfliip did fmile, the fmile could not 
be a fmile of complacence or good huniour, 
it muft have been a fmile of triumph and 
derifion, which could only tend to irritate 
and provoke the more. . 

It is, argued for the profecutors on this 
point *, * If he was truly apprehenfive that 

* bodily harm was intended againft him, his 

* only fafety lay in keeping up his fire; when 

* the gun was difcharged he became defence- 

* kfs, and could eafily be overpowered by 

* fuch fuperior numbers :' from which they 
, conclude, that his firing the piece proceeded, 

not from an apprehenfion of danger, but the 
wicked fcheme, which * from the beginning 

♦ Inform, p. 22; ■ 
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* he appears, to- have deliberately and firmiy 

* refolved, viz. rather to bereave the Earl of 
^ his life than to part with his gun, upon a 
^ falfe and groundlefs apprehenlion, that the 

* Earl meant to ufe violence in depriving him 

* of his gun/ 

It is very true, that on difcharging his 
piece, the panel became in a great meafure 
dcfencelcfs, and expofed to the attack of his 
Lordftiip'-s fervants: but from this, all that 
can be juftly inferred is, either that the panel 
was fo bent on hindering Lord Eglin ton to 
take the gun from him, as that he did not 
mind hazarding his own life for that purpofe, 
or that the panel was fo agitated by the fall, 
as to be incapable to reafon or reflect at all ; 
but it can never be fairly inferred from this, 
that the panel fired the piece cheifly with a 
view to take Lord Eglinton's life. The ar- 
gument that he fliould not have fired, becaufe 
upon that he became defencelefs, is inept and 
trifling; for, at that rate, he fhould never 
have fired, and muft have fufFered his gun to 
be taken from him : by firing his piece the 
panel did all that man could do to prevent the 
injuries with which he was threatened ; and 
in fad: he did prevent them, he hindered 
Lor^ Eglinton to take the gun or to ihoot* 
him : his fervants indeed, it is believed, car- 
ried oflfthe gun, as the panel has never heard 
ofitfince, but that he could not helpi he 
6 did 
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i^id all that man could do to defend his pfo^ 
jperty, his honour^ and his life i and the tw6 
laft he did prefeirVe. 

It was not a wicked fcheme to refolye td 
preferve his gun> though at the lofs of hiii 
aggreflbr's life and his own ; but however, ilk 
does not appear that he would have carried 
the matter fo far had he liot betn deprived of 
refledlion by the fall) for though it is ftet 
forth he fwore he would fhoot Lord Eglintoil 
Jf he did not keep off, yet it is admitted ho 
did not db fo ; though his Lor<]fliip continued 
to Advance upon him, he retired 1 20 yards, 
and if he fired^ did not Hre till he fell. It 
is a ftrange allegeance *, that * i% was a falfo 

* and groundlcfs apprehenfion,. that the Earl; 

* meant to ufe violence in depriving hinx of 

* his gun/ Have neither words nor adionS 
any meaning ? did not his Lordfhip demand 
k again and again ? did hot he advance upon 
the panel in order to take it*? did not he fend 
for his own gun in order to make the panel 
give up his, either from fear, of by putting 
bim to death? after all this can it be faidit 
that it it was a falfe and groundlefs apprehen^^ 
fion to fuppofe the Earl nieant to life violence ^ 
Such an argument is a mockery of reafon and 
of juftice>, and when counfel fo able as thofe 
ior the profecutors^ are obliged to rcfort ta 

* Inform, p. 22. 
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fuch (hifts. It is a demonflration they are iot^ij- 
icrably pinched. 

From what has been abpve argued, it is 
hoped it will appear, that, fuppofing the 
panel had committed the homicide charged, 
he did not commit murder, but only what is- 
called flaughter unawares in the law of Mofes,, 
%omicidium in rixa commiffum in the civil law, 
inanflaughter in the law of England, cbaude, 
melle in the ancient Scottifli law, and cafual 
Jiomicide in felf-defence in the a£t 1661. 

The panel, perhaps, has not anfwered mi- 
nutely dl the arguments and obfervations that 
are to be met with in the information for the 
profecutors : had he done fo, this informa- 
tion, which is already very long, muft hivcf 
teen much longer; \\xl he has anfwered all 
their capital arguments pointedly; and the 
principles lie has eftabliflied, and the autho- 
tities he has quoted, will, he is perfuaded, 
enable every perfon, who confiders them with 
attention, to detetft the fallacy of any argu- 
pient or obfervation for the profecutors, of 
which he may have omitted to take particular 
notice. The ftrange pofitioh, that a fevere 
arbitrary punifliment ought to be iriflided, 
even though it ihould appear that the piece 
went off by mere accident, merits no anfwer, 
neither does the fanatic argument founded on 
a text of the New; Teftamcnt. 

The 
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The panel has only to obferve further 
upon the informarion for the profecutors, that 
i^very improperly quotes the law of England, 
\vhere the profecutors think it can be of ufe 
to them ; but when they fee it makes diredlly 
againft them, it is pretended, that there is no 
arguing from the law of one country to that 
of another *. 

To this the panel anfwers, that it is not 
upon the ftatute law of England, but upon the 
common law, that he founds. He is advifed> . 
that it is for him in every point : and that it 
is clear as fun-flhine, if he were to be tried in 
England, he would not fufFcr death, but 
would be either altogether acquitted, or at 
moft found guilty of manflaugnter only. If 
fo, the panel, for his own fake, and for his. 
country's fake, hopes that the dictates of the 
criminal law of England will be liftened to. 
It is the law of a wife and a free people ; it is 
the law, perhaps, in the world that has been 
improved by experience and matured by time 
into perfedlion ; it is the law that governs our 
brethren, the inhabitants of the fame ifland, 
nnd the lubjeds of the fame king. What an 
appearance would it have, if a man fhould be 
hanged like a dog in this country, who would 
be difmiflcd from the Englifh bar, either with 
impunity ov a flight punifhment ? The-panel 

* Infoim. p. 24. 
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lids pfdvedy ht knows, he is certain, tliat the 
law of Endahd is for him i ftnd if doomed to 
die hete^ ne, with the rope about his neck, 
Will caft a wiflifiil, thougn unavailing, look 
to the Souths and lament the day he was born 
a Scotchman ! 

But the panel has lia reafori to appreTiend 
fuchafate; for he has already (hewn, that 
the law of his own country is not Angularly 
ttnjuft and unmerciful ; but, on the contrary^ 
it concurs with the laws of other countries in 
dilUnguifliing between murder and manflaugh- 
ter, and has put the latter on a better footing 
than it is even by the law of England^ as it 
cxeems it from capital punilhment, but al-* . 
lows an arbitrary one to be inflid:ed, if an ex« 
cefs has been committed. 
. The panel, before concluding, muft take 
notice of one circumftance^ which was much 
inlifted on in the pleadings for the profecu- 
tors, though it has been dropped, and not in- 
judicioufly, out of their information 5 he 
means,' the high rank of the deceafed Lord^ 
Whofe death it was his great misfortune to 
occafioni 

The panel is far from meaning to maintaitt 
levelling principles: he knows the conftitution 
of this country, has acknowledged different 
gradations of rank, and conferred certain pri- 
vileges upon tiiofe who hold the higher place; 
but then the law has been at much pains tQ fix 

S their 
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their limits ; even the forms of appellation ^rd 
fettled, and the order of precedence has beea 
regulated. A man of rank has a juft title to 
the privileges the law beftows, but he cannpt 
go beyond them ; and if he claims more, and 
enforces his claim with violence and injury, 
the meaneft fubje£t is intitled to refent and 
refift. 

But the panel is peirfuaded, that the rank of 
the noble deceafed will make no impreilion 
upon any of the honourable perfons who may 
have occafion to form an opinion upon "his 
cafe. If it does imprefs any of them,, he 
ought to labour to get quit of fuch prejudice ; 
and the beft w?iy of doing fo is this : let him 
fuppofe, that the panel here was not Mungo 
Campbell the excife officer, but a noble per- 
fon, equal in rank, and in every other refped:, 
to the deceafed : or rather let him fuppofe, 
that it is not Mungo Campbell who is under 
trial for killing Lord Eglinton, but that it is 
Lord Eglinton who is under trial for killing 
Mungo Campbell ; and then let him afk his 
cpnfcience, if, in fuch circumftances, he 
could pronounce condemnation ? If his con- 
fcienCe fays no, or hefitates about the matter, 
let fuch perfon have a care how he condemns 
this panel to die. 

All the panel requires of mankind is, that 
they would fuppofe themfelves in his circum- 
ftances. 
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dances, «id then afk themfelves, if thejr 
would have given up their gun ? The panSl 
•has aflced this queftion at' many gentlemeK^ 
and the anfwer he always, received was, Nq. 
After that, let this queftion be alkcd, what 
then would you have done ? Wou^d you have 
ihot Lord Eglinton rather than haVe allowed it 
to be forcibly taken from you ? This is a 
trying queftion. The panel has put it to 
many, and the anfwer he always received was, 
i do not know what I would have done, but I 
would not liave allowed my gun to have been 
taken. Men who find that their hearts make 
the fame negative or uncertain anfwer, fliould 
have a care how they condemn him to die. 
The putting a man to death by the hands of 
the executioner is a homicide : if the fentence 
be according to law, the homicide is juftifiable; 
if it proceed from an error in judgment, it is 
cxcufable ; if from partiality or prejudice, it 
is murder. 

This information has drawn out to a great 
length, but the panel will make no apology 
on that account ; he knows his judges too 
well to imagine they will grudge time or 
trouble oh fuoi an occafion. If in thecourfe 
of this long and delicate argument any impro- 
priety of expreffion has efcaped, he hopes it 
will be believed, that no offence was in- 
tended, and that fome allowance will be made 

$ z evea 
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&ftn for ihe anxiety of thofe that mapage hU 
defence, whp think it is tlje doty pf counfe^ 
«> plead, as it i$ that of judges to d^erf* 
lliine^ without refpe^t of per^ns. 



hi reJj^Sl wberitf^ Ice. 

JO/MACLAUHrNt 
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A P P E N D I X. 

TH E panel, fincc his information wa? 
written, has providentially met > with a 
?aper which he thinks of great confequeoce. 
'his p^per h it pirpited copy of thfc indid:ment, 
«s originally drawn by fome of the counfel for 
the. prof^cHtorSi^ . the panel (iippofes Lord Ad- 
yopate* In the iirft draught of the indift- 
^q^t, it appefirs from this copy, that feveral 
fad;s were admitted of fet forth, which have 
been iuppreiled ip the indidment that has 
been fervcd upon the panel. The printed copy 
of the firft draught gf the indidmcnt is as fol- 
lows :/ Yet true it is and of verity, that you, 
^ the i^id Mungo Campbell, have prefumed 
^ to commit, and are guilty, a(!%or, art or and 

* part of the faid crime, in fo far as the de- 
^ ceafed Alexander Earl of Eglinton, having, 
f upon the 24th day of Odobcr, in this pre- 
f fent year 176^, or upon one or other of the 
« days of that month jj orofthemonthofSepr 

* tember preceding, or November following, 
^ gone Qut from his houfe of Eglinton in the 
^ county of Ayr, in his coach, to look at fome 
f of his gf aund§ 1 and being told by one of 
^ his fqrv^t$fe> when upon the road from Salt* 

* coats to Southcnnan, within the parifh of 
f Ardroflf^n and faid county of Ayr, that he 

* obferved 



« obferved two perfons, one of them with a 

* gun, at a fmaU diftance, upon his Lorcjibip^s 

* ground; upoii which the Earl^ who^ by ant 

* advertifcment in the news-papers, had forbid 

* all unqualified perfons to kill game within 
' his eftate, came out of his coach and' 
^ mounted a horfe, which was led by his fcr- 
^ vants, and unarmed, leaving in bis coach an 

* unloaded gun wifA powder andjbot, he rode 
^ towards the two perfons, who in the|tneian 

* time went off the Earl's grounds into the 

* adjacent fands j and he having come near 
' to the two perfons, and difcovered the one 

* with the gun to be you, the faid Mungo 
Campbell, he acCdfted you by faying^ 

Mr* Campbell, I did not expeft to have 
found you fo foon upon my grounds, after 
'* the promife you made me when I laft 
'* catched you, when you had £hot a hare ;* 

* and the Earl having thereupon deiired you 

* to deliver your gun to him, you refufed fi 
^ to do; and, upon the Earl's approaching 
^ towards you, you cocked your gun and 

* prefented or pointed it at him ; and upon 
^ the Earl's then faying, * Sir, will you 
^^ fhoot me ?' you anfwered, that you would^ 
^ if his Lordfhip did not keep off; to which 
^ the Earl replied, that if he had his gun be 
^ could flioot pretty well too, or ufed words 
^ to that import, and defired a ffervant to 
^ brin^ his gun from his coach, which was 

« then 
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^ then at feme diftaqce ; aD<| the Earl having 

* difmounted and walked towards you, lead^ 
^ iag his hprfe . in his hand^ and Without 
^ arms or offenfive weapons of any kind, you 

* retired or ftep^ed backwards as he approached, 

* and continued to point your gun at him^ 

* defiring his Lordfliip again to keep oS, or 
^ by God yqu would ihpet him : and a fer- 
^ vant near to the Earl having begged of you 

* for God's fake to deliver your gun, you 
ijSgain refufedj faying, you had a right 

* to carry a gun ; to which Lord Eglinton 

* anfwered, that you might have right to 
f carry a gun, but that you had no right . to 

* carry a gun upon his eftate without hisf li-^ 

* bcrty ; to which you replied, that you beg-* 

* g^d bis Lord/hip's pardon^ but ftill pcrfifted in 

* refufing to deliver your gun ; and you, by 
' ilriking your foot againft a fmall ftone, 

* having fallen upon your back, when retir- 
^ ing, and keeping your gun pointed at Lord 

* Eglinton, as above defcribed, the muzzle 

* of the gun came thereby to be altered in 

* the direction from Lord Eglinton, and to be 

* pointed near ftraight upwards i and Lord 
f Eglinton, who was only diftant froni you 

* two or three yards, having flopped or ftood 
^ ftill upon your falling, you, as foon as you 

* could, recovered yourfelf, and refting upon 

* your arm or elbow, aimed or pointed your 

* gun to the faid Alexander Earl of Eg* 

* lintQii^ 
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liflton^ and wickedly add fekmioudy firecl 
it at him ilanding unarmed, wJbere be 'wdi 
Hjobenpufell^ fmiling at your accidental fall \ 
and by the ihot he was wounded in ih^ 
belly in a dreadful manner/ the whole lead-^ 
{hot in the gun having been thrown intd 
his bowels j of which wound the faid Alex- 
ander Earl of Eglinton died that night 
about 12 o'clock; arid you the faid Muftgo 
Campbell, after perpetrating fo crufely 
witked, andjbisirbafoiis crime, did immedi'* 
ately run to one of Lord Eglinton*s fervanls, 
who had brought his gun from his coach; 
and who was (landing atfome diftanee, and 
about to ha*Ge loaded her ^ and endeavoured 
to wreft the gun from him, but was pre-^ 
iiiitoted by the aitiftance of another fer-^ 
vant I and when the two fervants were en-^ 
gaged with you to defend the gUn, and en- 
deavouring to fecure you, the Earl, who 
was then fitting oh the ground^ called td 
the fervants tofecurethe man, for he had 
fhothim, but not to ufe hirii ill, or ufed 
words to that purpofe and effedt j and, upbit 
your being brought nearto Lord Eglinton,hd 
faid toyourfclf, • Campbell,! would nothav6 
^ fhot you/ And you the faid Mungo Camp- 
• bell j when carrying from the place where 
you committed the forefaid crime to Salt- 
coats, being ajked if you did not repetit what 
you had done f anfwered infutjiancey that if it 
7 < ^.^/ 
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^ was to do you would do it again, as you wouldt 
^ yield your gun to no per/on ; and being ajked, 
^ bythofe who attended you as a guard from Salt-t 

* coats to tbeprifon in Irvine, how you came t9 

* Jhoot Lord Eglinton ? you gave an account of 
^ the matter infubftance as pllows : that Lord 
^ Eglinton having demanded your gun, which, you 

* ^^fi^fid, you retired, having your gun cocked^ 
^ till you fell, when, upon lifting up your head^ 
^ and feeing a gun coming to Lord EgUntorh 

* you had foot bim, believing^ tSat if he had 
^ got the gun, he would have jhot you \ and 
^ that it was better to jhoot than be Jhot. 
^ And the faid Alexander. Earl of Eglinton, 

* when within two or three hours of his death, 

* in giving an account to John Moore, 
V furgeon in Glafgow (who was called to give 

* what affiftance he could in the way of his 
*■ profeflion) of what had palled between you 

* and him, did, in fubftance fay, that you, 
^ the faid Mungo Campbell, did take an aim 
^ at him, and Ihoot him wilfully ; and which 

* account of the matter was given by the 

* faid Alexander Earl of Eglinton with the 

* greateft calmnefs, and without the lea/i ap^ 
^ pearance of rancour or refentmettt of what bad 
^ happened,' &c. 

What is printed in the Italic charafter was 
afterwards llruck out by the profecutors, and 
printed copies of the indidtment thrown off 
without thefe paflages in them -, and it is with 

T the 



APAOCCMt 

Tlw tfW Of Imniqo CwiptMlt b 




3 6105 044 063 852 






:mm 



!:..# 



